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SUBIECT: Final Rule for Excessive and Prohibited Contributions: Non-Federal Funds or Soft
Money

On May 20, 2002, the Commission published a notice of proposed rulemaking (NPRM)
entitled “Excessive and Prohibited Contributions; Non-Federal Funds or Soft Money.” Seg 67
Fed. Regisicr 35654, The Commission held a hearing on the NPRM on June 4-5, 2002. Afier
reviewing the written comments as well as comments expressed during the hearing, and discussion
with the Regulations Commitiee, the Office of General Counsel ias prepared for Commission




consideration the attached final rules and the accompanying Explanation and Justification
regarding non-Federal funds.

Recommendation

The Office of General Counsel recommends (hat the Commission approve (he atrached
Final Rule for publication in the Federal Regisrer and transmittal to Congress.

The Dffice of General Counscl also recommends that the Commission direct this Office to

prepare a new notice of proposed rulemaking addressing the definition of “promete or support,
attack or opposc.”™

Attachment
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FEDERAIL ELECTION COMMISSION

11 CFR Parts 100, 102, 104, 106, 108, 110, 114, 300, and 9034

|Notice 2002 - |

Prohibited and Excessive Contributions: Non-Federal Funds or Soft Moncy

AGENCY:

ACTION:

SUMMARY:

Federal Election Commission.

Final Rules and Transmittal of Regulations to Congress.

The Federal Election Commission 1s revising its rules relating to
funds raised, received, and spent by party commiltees under the
Federal Election Campaign Act of 1971, as amended ("FECA" or
the "Act"). The revisions are based on the Bipartisan Campaign
Reform Act of 2002 (“BCRA™, which adds to the Act new
restrictions and prohibitions on the receipt, solicitation, and use of
certain types of non-Federal funds, which are commeonly referred
to as “soft money.” BCRA and the revised rules prohibit national
parties and Federal candidates and officeholders from raising non-
Federal funds. They also generally require State, district, and local
party committees to fund “Federal election activity,” including
certain voter registration and get-out-the-vote ("“GOTV") drives,
with money raised pursuant to the limitations, prohibitions, and
reporting requirements of the Act, or with 2 combination of funds
subject to various requirements of the Act and BCRA. They also
address fundraising by Federal and non-Federal candidates and

Federal officeholders on behalf of political party commirtees, other
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DATES:

FOR FURTHER
INFORMATION
CONTACT:

SUPPLEMENTARY
INFORMATION:

candidates, and non-profit organizations. Further information is
contained in the Supplementary Information that follows.
The effective datc is November 6, 2002, However, the effective

date for 11 CFR 106.7{a) is delayed untit January 1, 2003.

Ms. Resemary C. Smith, Acting Associate General Counsel, ar
Attorneys Mr. Jonathan M. Levin (office buildings), Ms. Dawn
Odrowski {national pariies and tax-cxempt erganizations), Ms.
Rita A. Reimer (Federal and State candidates), Mr. John C.
Vergelli (defimtions and Levin funds), or Ms. Annc A.
Weissenborn (State and local parties), 999 E Strect N.W.,

Washington, DC 20463, (202) 694-1650 or (800) 424-9530.

The Bipartisan Campaign Reform Act of 2002 (“BCRA™), Pub. L.

107-155, 116 Stat. 81 (March 27, 2002), contains extensive and detailed amendments to

the Fedcral Election Campaign Act of 1971, as amended ("FECA” or the “Act™,

2U.5.C. 431 et seq. This is the first of a series of rulemakings the Commission is

undertaking this year in order 1o meet the rulemaking deadlines set out in BCRA. These

rules address BCRA's new limitations on party, candidate, and officeholder solicitation
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and use of non-Federal funds.'

Section A2{cK2) of BCRA establishes a 9(-day deadline for the Commission to
promulgate thesc rules. Since BCRA was signed into law on March 27, 2002, the 90-day
deadline is June 25, 2002.° The new rules will take effcet on November 6, 2002, the day
following the November 2002 general election, except miles that take cifect after the
transition pened. 2 U.S.C. 431 note.

Because of the extremely tight deadline for promulgating these rules, the
Commission adhered to a shorter-than-usual timeline for recciving and considering public
comments. The Notice of Proposed Rulemaking (“NPRM™} on which these rules are
based was published in the Federal Register on May 20, 2002, 67 Fed. Register 35654
(May 20, 2002). Comments were received from the Alliance for Justice: the American
Federation of Labor and Congress of Industrial Organizations; the American Federation
of State, County, and Municipal Employees ("AFSCME™): the Association of State

Democratic Chairs (“ASDC™); Dr, Peter Bearse; the California Republican Party; the

' Future rulemakings will address: {1} electioneering communications and issue ads;

(2) coordinated and independent expenditres; {3} the so-called “millionaires’ amendmerts,” which
mcreases contribution limits for congressional candidates facing self-financed candidates on a sliding scale,
based on the amount of personal funds the opponent contributes to his or her campalpn, {4} the increase in
contribution limits; and {5) other new and amended provisions, inclading contribation prohibitions and
reporting. This last miemaking will address contritwtings by minors, foreign nationals, and U.S, natinnals:
inaugural committees; fraudulent sohicitations: disclaimers; personal use of campaign funds; and civil
penalties. BCRA’s impact on national nominating conventions wil] be addressed in a scparate tulemaking,

* BCRA's deadline for promulgation of the remaining rules is 270 davs after the date of efactment, or

Drecember 22, 2002,
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Campaign and Media Legal Center; the Center for Responsive Politics and FEC Watch
{(joint col;nment); Commoen Cause and Democracy 21 (joint comment}; the Connecticut
Republican State Central Committee; the Democratic National Commiites (“DNC™), the
Democratic Senatorial Campaign Comunittee (“DSCC™) and the Democratic
Congressional Campaign Commiltee (“DCCC™) {joint comment); Development
Stratcgies Corporation; Berjamin L. Ginsberg, Esq.; Janice P. Johnson; the Latino
Coalition and National Taxpayer Network (joint comment); the Michigan Democratic
Pariy ("MDP"); Mindshare internet Campaigns L.L.C.; the NAACP National Voter Fund
("NAACP NVF"}, the National Republican Congressional Commitiee (“NRC{C™); OME
Watch; Senators Joiin S, McCain and Russell D. Feingold, and Representatives
Christopher Shays and Marty Meehan (joint comment), and a supplemental comment
from Sen. McCain; Representative Bob Ney; Norman D. Petrick: and the Republican
National Committee (“RNC™).

The Commission held a public hearing on the NPRM on June 4 and 5, 2002, at
which 1t heard testimony from representatives of the ASDC; the AFL-CIO: the Campaign
and Media Legal Center; Common Cause and Democracy 21; CRP and FEC Watch; the
DNC, DSCC and DCCC; the Latino Coalition and the Taxpayer Network, Inc.; NAACP
NVF; the MDP; the RNC, the RNCC, and the Republican State Chairmen; and Mr.
Ginsberg. Please note that, for purposes of this rulemaking, the terms “commenter” and
“ecomment’” cover both written comments and oral testimony at the pubiic hearing,

Under the Administrative Procedures Act, 5 U.5.C. 353{d), and the Congressional
Review of Agency Rulemaking Act, 5 U.S.C. 801(a)(1), agencies must submit final rules

to the Speaker of the House of Representatives and the President of the Senate and
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publish them in the Federal Register at least 30 calendar days before they take effect.
The final rules on prohibited and excessive contributions: non-Federal funds or Sofi

Money were transmitted to Congress on June =, 2002,

Explanation and Justification

L Terminology

Because the term “'soft money™ is used by different peaple to refer to a wide
variety of funds under different circumstances, the Commission is using the term “non-
Federal funds™ in the final rules rather than the term “soft money.” BCRA does not use
the term “solt money” except in the heading of Title I and the headings within Title I'V.
Moreover, some donations that do not meet the Act’s hard money requirements, for
example, those from foreign nationals, national banks, and Federal corporations, may not
be accepted at all. Nonetheless, the Commission sought comment on whether nse of the
term “soft money” would in some instances be preferable.

Not all commenters addressed this issue, and several of those who did not used
the term “soft money™ throughout their comments. Most of those who addressed this
question, however, urged the Cotmmission to use the terms “Federal funds” and “nomn-
Federal funds™ in place of what they characterized as the often-misunderstood term “soft
money.” One commenter urged the Commission to use ihe terms “reguiated” and
“unregulated” funds, arguing that the terms “Federal” and “non-Federal™ funds are also

confusing. However, the terms “Federal” and “non-Federal” have been used by the
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Commission for many years throughout the rules and are thus [amiitar to those active in
this arf:a.. See. for example, 11 CFR 102.5 (“Federal” and “non-Federal” accounts); 11
CFR 106.5 (“Federal” and “non-Federal” disburscmenis). The terms “regulated” and
“unregulated” could also be subject to different interpretations. The Commission is,
therefore, using the terms “Federal” and “non-Federal” throughout the text of the

regulations and the accompanying Explanation and Justification.

II. The Statutory Framework

The Act limits the amount that individuals can contribute to candidates, political
cominittees, and political parties for use in Federal elections. 2 U.S.C, 441a. The Act
also prohibits corporations and labor organizations from contributing their general
treasury funds for these purposes. 2 U.S.C. 441b. Contributions from national banks,

2 U.5.C. 441b{a); government contractors, 2 17.8.C. 441¢; foreign nationals, 2 U.S.C.
4d1e; and minors, new 2 U.S.C. 441k, as enacted by BCRA; as well as contributions
made in the name of another, 2 U.S.C. 441f; are also prohibited. These strictures regulate
what is often referred to as “hard meney,” or Federal funds.

Some donations that do not meet the FECA hard money requirements, for
exarple, corporale and labor organization general treasury contributions, may not be
used for Federal elections, and are referred to as non-Federal funds. Non-Federal funds
may not be used for the purpose of influencing any election for Federal office. Funds
raised that are used by State or local parties or State or local candidates wholly on non-
Federal elections may be governed by State or local law. Prior to BCRA s revisions, the

FECA permitted national party committees, Federal candidates, and officeholders to raise
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money not subject to somce of the Act’s source limitations and prohibitions. Beginning
November 6, 2002, under BCRA, national party committees “may not solicit, receive, or
direct to another person a contribution, donation, or transfer of funds or any other thing of
value, or spend any funds, that are not subject to the limitations, prohibitions, and
reporting requirements of this Act.” 2 U.8.C. 441i(a).

BCRA also requires State, district, and local political party committees to pay for
“Federal election activities,” which is a new term introduced and defined by BCRA, 2
U.S.C. 431(20), with entirely Federal funds or, in some cases, a mix of Federal funds and
a new type of funds, which the rules call “Levin funds.” These two provisions are related
in that the latter is intended to prevent evasion of the former. A State, district, or local
political party committee may not evade the restrictions in BCRA by receiving funds
transferred from a national party committee and spending those funds on Federal election
activity. The State, district, and local party committees must spend Federal funds it raises
itself on these activities. See 148 Cong. Rec. H408-409 (daily ed. Feb. 13, 2002)
(statement of Rep. Shays).

As discussed below, these new and revised rules partially superscde the following
advisory opinions relating to party office buildings: Advisory Cpinions 2001-12, 2001-1,
1993-8, 1998-7, 1997-14, 1993.9, 1991-5, and 1986-40. Other advisory opimons may no
longer be relied upen to the extent they conflict with BCRA. Further gnidance will be

forthcoming in future advisory opinions and rulemakings.




10

11

12

13

14

15

16

17

18

19

20

21

22

ITI. Part 100 — Scope and Definition

11 CFR 100,14 Definition of “State committee, subordinate committee, district. or local

commitiee”

Several provisions of BCRA refer to “State, district, and local committees of a
political party.” See, c.g., the “Levin Amendment,” 2 U.S.C. 4411(b){2}. In the NPRM,
the Commission pointed out that the terms “State committee,” “subordinate committee,”
and “party commiltee,” are already defined in the regulations, although “district
committee” and “local committee™ are not. 11 CFR 100.14, 100.5(e){4); sez also 2
U.5.C. 431(15). The NPRM proposed 10 conform section 100.14 with BCRA, and to
harmonize seetions 11 CFR 100.14 and 10(.5(e)(4).

In paragraph (a) of section 100.14, the status as a Stale committee is determined
by reference to the party bylaws or State law. This provision, which did not draw
comument, allows the regulation to cover those States in which party committee status is a
matter of State law and those in which it is 2 matter of party bylaws. There is also a
grammatical correction in paragraph (a).

The proposed regulation published in the NPRM provided, in paragraphs {a), (b},
and {c}, with regard to “State committees,” “subordinate committess,” and “district or
local committees,” respectively, that an organization must be “part of the official party
structure” and be “responsible for the day-to-day operation of (he political party” to meel
the definition. Three commenters, including the principal Congressional sponsors of
BCRA, objected to this conjunctive requirement. These commenters collectively believe

that limiting the definition to organizations that are part of the “official patty structurc”
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will open the door to purportedly “unofficial” party organizations that would be able 1o
avold BCRA'S requirement while “manifestly engaged in party operations.” Instead,
they propose a disjunctive definition, which would provide that a party organization
meets the respective definitions if it is part of the official party structure or responsible
for the day-to-day operation of the party. In paragraph (a), the Cormission has
determined not to add the words, “is part of the ofiicial party structure,” in the final rules
because they are redundant. If an organization is provided for in either the party by-laws
or tn Stale, it is *official ™

In paragraph (b), there is, in addition to a grammatical corrcetion, the addiion of
the phrase, “as determined by the Commission,” to the end of the paragraph. This added
language standardizes the treatment of “State committees” and “subordinate committees™
in the section. Exisling paragraph (a) already includes this statutory requirement.
2 U.S.C. 431(15). The added language also gives the Commission the necessary
authonity and flexibility to ensure that district and local committees are treated
consistently and fairly. The principal Congressional sponsors of BCRA commented that
proposed paragraph (b) did net, but should, include within the definition an entity that 15
directly or indirectly established, financed, maintained, or controlled by the subordinate
comniftee. The Commission has adopted this suggestion in the final rules. Also, for the
reasons explained above in (he context of paragraph (a), the words, “is part of the official
party structure,” have not been included in the final regulation,

Paragraph (c} is a new provision defining “district or local committee.” This
definition paralleis paragraph (a} but for political subdivisions below the State level, and

encompasses those political party committees that do not necessanly operate formally
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under the “conirol or direction™ of the State party committee. The key criterion for
determin.ing status as a district or local party committee is respensibility for the
day-to-day operation of the party, whether that is a maiter of State law or the party's
bylaws. For the reasons explained above in the context of paragraph (a), the words, *is
pari of the official party structure,” have not been included in the final regulation.

The principal Congressional sponsors of BURA commented that the words,
“under State law,” are redundant given the preceding reference to “operation of State
law.”" The Commission agrees, and has deleted the redundant words in the final rule.

Three commenters objected to adding Janguage, “as determined by the
Commission,” in paragraph (c) of section 100.14. An association of State party officials
stated, referring to paragraph (c), “there should be no discretion left to the Commission to
decide whether a particular organization is a local party committee.” A national party
commiltee described status as a local committee as a “‘guiniessential State and local™
issue. The Commission notes, however, that many operative provisions of BCRA apply
expressly lo “local committee of a political party,” including the so-called “soft-money
ban” that lies at the heart of BCRA's Title . See 2 U.S.C. 441i(b)(1}. Therefore, status
as a committee of a political party, even at the local level, now has implications under the

FECA, a5 amended by BCRA.

11 CFR 100.24 Definition of “Federal election activity”

Many of the operative provisions of Title I of BCRA use the term “Federal
election activity” {“FEA™). See, e.e., 2 U.8.C. 441 i(b)(1}, (2), which provides that a

State, district, and local political party committee that conducts FEA must pay for this

10
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activity with cither Federal funds or a combination of Federal funds and Levin funds.
See also 2 US.C. 441i(d}. Congress defined the term at 2 U.S.C. 431(20). The
Commisston is adopting new regulation 11 CFR 100.24 to implement the statutory
definition.

The definition of FEA proposed in the NPRM drew numerous comments urging
divergent interpretations of key statutory terminology. Many of these comments focused
on four important phrascs that are used in the statutory definition at 2 U.S.C. 431 (20). In
light of these comments, the Commission has revised the regulation proposed in the
NPRM by adding a new first paragraph, 11 CFR 100.24(a), which defines these four
terms for the purposes of the rest of the regulation and for use in part 300 of chapter 1 of
Title 11. These terms are “voter registration activity” (see 2 U.S.C. 43120} A X)), “in
connection with an clection in which a candidate for Federal office appears on the
ballot,” “get-out-the-vote activity” (“GOTV"), and “voter identification”™ (zsee 2 U.KS.C.
431(20)(AX(ii ).

A. Elections in Which Federal Candidates *Appear on the Ballot™

The statutory definition of FEA provides that certain activities are FEA ilthey are
“in connection with an election in which a candidate for Federa) office appears on the
ballot.”™ 2 U.S.C. 431{20)(A)Xii). The NPRM requested comment as to how to interpret
this statutory provision. Several commenters, including the principal Congressional
sponsors of BCRA, urged the Commission to construe this phrase to mean “starting at the
beginning of a two-year Federal election cycle, except in states holding regularly
scheduled state clections in odd-numbered years.” These commenters argued that this

approach is “‘consistent with the Commission’s current practice with respect to allocation

11




10

11

I3

14

15

It

17

18

19

20

21

22

23

of genenc voter drive and administrative cxpenses,” and comports with ihe plain meaning,
of the stﬁtute.

In contrast, two commenters, a national party committee and a labor organization,
urged the Commission to pick a date, January | of even-numbered years, certain to
identily the time-frame that is “in connection with an election in which a candidate for
Federal office appears on the ballot.” The commenters commended this approach as
“practical” and “reasonable.” One of these commenters suggested that the concept of
even-numbercd Federal election years is already [amiliar, and that party activities are
“more diverse” in odd-numbcered years, in that they are more focused on local and State
activities. The Commission notes that a large number of State and local clections take
place in cdd-numbered years (e.g., mayoral elections in some large cities). Activities in
connection with such elections are presumably not “conducted in connection with an
election in which a candidate for Federal office appears on the ballot,” even under the
most expansive reading of the statute.

One commenter suggested that the Commission interpret the term, *“in connection
with an election in which a candidate for Federal office appears on the ballet,” to mean
that period of time beginning on the day on which a Federal candidate is actually certified
for the ballot in a given jurisdiction. This commenter argues this interpretation is the
plainest possible reading of the statute. Another commenter suggested that the
Commission interpret the statutory term to mean the earliest date on which a Federal
candidate could qualify for the ballot in a given jurisdiction. Both of these proposals
share a commeon flaw: Each would result in a more complex rule that varies considerably

from jurisdiction to jurisdiction, and pessibly from one election to the next within 2

12
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Jjurisdiction, in contrast to a tule that would have uniform apphieation througheut the
United States.

Paragraph (a)(1) of 11 CFR 100.24 defines “in connection with an election in
which a candidate for Federal office appears on the ballot” to mean two specific periods
of time. The first begins on January 1 of even-numbered years, and ends on Deecmber
31 of such years. The Commission chooses 1his time-frame for several reasons. First, it
respects the broad purposes of BCRA to regulate activities that most directly affect
Federal elections. Most Federal election activity will take place in even-numbered years,
in the “run-up™ to the primary and general elections themselves. Second, this time-frame
recognizes that political activity in odd-numbered years tends to be more heavily focused
on State and local races, and consequently has al best only an attenuated effect on Federal
elections that are often more than a year away. Third, this rule is simple and may be
consistently applied throughout the United States, without local uncertainties due to the
varying dates of elections in varying jurisdictions. The Commission chooses
December 31 as the ending date of the period to aliow consistent application of the
regulations (¢.g., the reporting regulations in part 104 and section 300.36) throughout a
given calendar, The consequence of this rule is that activities deseribed in 2 U.S.C.
4312M(A)X 1) will be Federal election activities in ever-numbered years, but not in odd-
numbered years (except in the case of certain odd-year special elections, see below).

The second time-frame that 15 “in connection with an election in which a
candidate for Federal office appears on the ballot™ occurs in odd-numbered VCArS M
which a special election for a Federal office occurs. Paragraph {a)(1)ii} prescribes that

the period beginning on the date the special election date is set and ending on the day of
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the special cleetion is considered to be “in conncetion with an election in which a
candidate for Federal office appears on the ballot.”

B. Voter Regisiration Activity

Under the statutory definition of FEA, “voter registration activity™ is a FEA if it is
conducted 120 days or fewer before a regularly scheduled Federal election. 2 U.S.C.
431(ZO)AN1). New section 100.24{a)(2) defines voter registration activity to encompass
direct contact wilh individuals for the specific purpose of encouraging or assisting those
individuals with the process ol registering to vote. The definition in paragraph (a)(2) also
includes the costs of printing and distributing voter registration information, such as
registration forms, and voting information, for example, pamphlets of similar materials
explaining the voter-registration process.

€. Gel-Cut-the-Vote

Based upon the comments and testimony on the proposed rales, and its own
analysis ol BCRA, the Commission has concluded that it must define GOTY i a manner
that distinguishes the activity frem ordinary or usnal campaigning that a party committee
may conduct of behalf of s candidates. The need for this line-drawing is illustrated by
the fact that new 2 U.5.C. 431(20%B)i) provides that, in connection with an election in
which a Federal candidate appears on the ballot, a public communication that refers
solely to a clearly identified candidaie for State or local office is not a FEA, unless the
commumication is also, among other things, a GOTV activily. Thus, the Commission’s
regulation must provide a means for distinguishing a public communication that is not
GOTV from one that is. Stated another way, if GOTYV is defined too broadly, the effect

of the regulations would be to federalize 4 vast percentage of ordinary campaign activity.

14
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The Commission received several comnients on this topic. A nalional party
commitiee commented that if “a GOTV effort is designed to solely cncourage the
election of state and local candidates, even though occurring at a time when federal
candidates arc on the ballot, those costs should be viewed as 100% non-federal .
Therefore, the suggestion . . . that a public communication that urges the voter to vote for
a state or local candidate should be viewed as a federal election activity, since it is by
definition a GOTV message, should be rejected.™ This comment seems lo misapprehend
2 U.8.C. 431(20)(B)(i), which does not provide that a public communication that refers
solely to a Stale or local candidate is “by definition™ a GOTY activity — the statute does
contemplate that it may (or may not) be so. A State political party argued that the timing
{i.e., relative to the election) should not be relevant to determining whether an activity is
GOTYV. Rather, the State party committee suggested that GOTV “should refer to actu]
communications with voters for the purpese of encouraging them to vote.” A public
interest group agreed that timing relative to the eiection is not relevant to determining
whether an activity is GOTV. The group, however, daes not suggest an actual delimticn
of the term. A labor organization suggested that timing is relevant, and urged that the
Commission’s definilion of GOTV be limited to activities that eccur on clection day.

In 11 CFR 100.24(a)(3), the Commission adopts a definition of “GOQTV activily”
as “conlacting registered voters to encourage or assist them with the act of voting,” This
definition is focused on activity that is ultimately directed to registered voters, even if the
efforts also incidentally reach the general public. Second, GOTV has a very particular
purpose: Encouraging or assisting registered voters 1o take any and all necessary steps to

get to the polls and cast their ballots, or to vote by absentee ballot or other means
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provided by law. The Commission understands this purpose (o be narrower and more
specific ihan the broader purposes of generally increasing public support for a candidate
or decreasing public support for an opposing candidate.

Paragraph (aj{3) includes a non-exhaustive list of ihree factors intended to assist
in applying the regulation to particular factual situations. The first factor,
paragraph (a)(3)(i), is whether the activity includes providing io voters information such
as the date of the election, the location of polling places, and the hours the polls are open.
The second factor, paragraph (a)(3)(ii}, is whether the activity Facilitates voting by
particular individuals. Providing transportation to the polls and babysitting services are
given as examples of such facilitation, because both are long-recognized in the
Commmission’s regulations on voter registration and GOTV. See, e.z.. House Doc. No.
95-44 at p. 106 {Junuary 12, 1977) (Explanation and Justification for 1977 Amendments
to 11 CFR 114.4). The third factor, paragraph (a)(3){iii), is the proximity of the activity
to the dale of the clection. The Commission stresses, however, that proximity m time to
the election is not necessarily dispositive with regard to whether an activity is a GOTV
activity.

In the NPRM, the Commission posed several questions as to how the term,
“get-out-the-vote activity” (“GOTV™), should be interpreted in the statute, Among the
issues raised was whether there should be an exception for “non-partisan” GOTV. In
their comment, the principal Congressional sponsors of BCRA strongly opposed a
non-partisan exception as “[latly inconsistent with BCRA.” They argued that the plain
language of the statute does not admit such an exception, Two other commenters, both of

which are public interest groups, make the same general argument. These three
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commenters also opposed regulations that might contemplate “non-partisan™ voter-drive
activities by party commuttees and candidates, which one of the commenters labeled as
“oxymoronic.”

In contrast, one commenter, a non-profil corporation. urecd the Commission to
adopt @ “non-partisan exception” for non-profil organizations that engage in nou-partisan
voter-drive activities such as GOTYV and voter registration. This group noted that the
proposed regulations would restrict fundraising on behalf of a non-profit by political
party commiitees and Federal candidates if the non-profit spent money for FEA. They
contended that, if the Commission fails to distinguish between partisan and non-partisan
voter-drive activities, the efforts of legitimate, non-partisan groups to encourage voting
will be hampered, perhaps fatally in the case of some organizations. This commenter
also argued ihat the Commission should create a “safe harbor” to allow political party
committees and Federal candidates to raise funds on behaif of section 501(cH3)
organizations that legally engage in non-partisan voter-dtive activities.

In Title I of BCRA, Congress expressly addressed party fundraising for
tax-excmpt organizations. Congress specifically provided that national, State, district and
local political party committees “shall not solicit any funds for, or make or direct any
donations to™ section 501(c) organizations that spend for the costs of FEA. 2 U.S.C.
441i(d)(1). The Commission does not discern, from the piain language of section
441i(d)(1), any autherily to craft a regulatory exception to the definition of FEA that
would modify the cffect of section 441i(d)(1). This conclusion is supported by the fact
that Congress did provide a limited excepilion for fundraising by Federal candidates on

behalf of 501{c) organization that engage in FEA. See 2 U.S.C. 441i(e)4)(B) (which
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pravides that a Federal candidate is permitted to raise up to $20,000 per calendar year
from indlzviduals for a section 501{c} organization even if the organization engages in
certain FEA) Clearly, Congress could have crafted a non-partisan exception, but did not
do so with regard to party committees” GOTV drives. Therefore, the Commission
declines to adopt a “non-partisan”™ exception in 11 CFR 100.24 with regard to the
defimtion of FEA.

In the NPRM, the Commission solicited comments as to whether there should be
a de rmmmis exception allowing a certain, nominal amount of GOTYV relaled to a Federal
clection that would nonetheless not render these activities as FEA. The principal
(ongressicnal sponsors of BCRA and a public interest group commented that there is no
basis in the statute for a de minimis exception, and that such an exception “would be
contrary to the plain meaning of the statute.” Two labor organizations and a State
political party committee support the inclusion of a de minimis exception. The State
party committee sugpests a $5,000 cxception, so that “informal and occasional GOTV
and grassroots activities do not invoke the full force of federal regulations.” One of the
tabor organizations asserts the exception would prevent the regulation from having a
“strict liability™ aspect.

The Commission declines to adopt a de minimis exception in 11 CFR 100.24,
The plain language of the 2 U.S.C, 431(20) does not indicate that Congress contemplated
such an exception.

D._Slate Cards, Sample Ballots, and Qther Exempt Activities

In the NPRM, the Commission specifically sought comment as to the use of

printed slate cards, sample ballets, palm cards, and similar listings of three or more
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candidates in the context of GOTV, The Commission also sought comment about the
larger 1ssue of the relalionship of “exempt activities™ to “Federal eiection activities.” 67
Fed. Remster at 35656,

The term “exempt activities” refers to three types of spending by State and
local party organizations, each of which is excluded from the statutory definitions
of contribution and expenditure in 2 U.5.C. 431(8) and (9). That is, 2 payment by
a State or local party organization for an exempt activity is not a “contribution,”
within the meaning of the Act, to a candidate benefited by the activity, nor an
“expenditure,” within the meaning of the Act, by the party organization.

Slate cards are one type of exempt activity. A payment for the “costs of
preparation, display, or mailing or other distribution . . . with respect to a printed slate
card or sample ballot, or other printed listing, of 3 or more candidates for any public
office,” is not a contribution ot expenditure. The exclusion does not apply to spending
for displaying the slate card “on broadcast stations, or in newspapers, magazines, or
similar types of general public political advertising.” 2 U.8.C. 431(B)}B)v)
{contribution}, 2 U.S.C. 431{9)(B)(iv) (expenditure). See alsc 11 CFR 100.7(b)(9),
100.8(b)(10). Note that the exemption extends to the costs of a mass mailmg of the slate
carg,

“The original intent of the slate card amendment was to allow parties to print slate
cards, sample ballots, etc., to educate voters and encourage straight party voting without
being subjcct to the disclosure provisions and contribution and expenditure limitations in
Federal law.™ H.R. Rep. No. 93-1239, at 142 (1974) (House Committee on

Admministration Report on the Federal Election Campaign Act Amendments of 1974)
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{Supp. Yiew of Rep. Frenzel). Other statements in the legislative history tend to confirm
this view of the intent behind the provision. See, e.g., H.R. Rep. No. 93-1438, at 65
(1974} (Conference Report on Federal Election Campaign Act Amendments of 1974)
{intent of provision “is to allow State and local parties to educate the general public as o
the identity of the candidates of the party™.)

Several commenters have addressed the relationship between FEA and exempt
activities, including slate cards. One State party committec commented that it
understands BCRA to have “clearly redefined all such ... activities as Federal election
activities that must be funded entirely by hard money.” The principal Congressional
sponsors of BCRA commented that slate cards, sample ballots, and palm cards should be
included in GOTV. With regard to the larger issue of the relationship between all exempt
achivities and FEA, the principal sponsers urged that if an activity constitutes FEA, then it
must be treated as such. A public interest group argues that “federal election activity
subsumes all previously allocable expenses,” with certain exceptions not relevant here.

In a Joint comment, a national party committee and two Congressional campaign
committees advocated the opposite conclusion: “Congress did not leave any suggestion
in the legislative history that these important exceptions were somehow overridden | by
BICRA." These commenters argued that the Commission’s current treatment of exempt
activities is consistent with BCRA because BCRA focuses on “soft money” spending for
“issuc advertising,” whereas exempt activities are, by definition, at the grassroots lovel.
Thus, they conclude, “exempt activities should not be deemed to be ‘Federal election
activity,” and that the costs of exempt activities should continue to be allocated between

Federal and non-Federal funds,” by which they mean non-Federal funds other than Levin
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funds. Ancther national party committee, a State party commitiee, and a labor
organization made essennially the same poinis, agreeing that the definition of Federal
election activity should exclude exempt aclivities.

The Comnussion does not interpret the Act, as amended by BCRA, to permit
blanket conclusions about the relationship of exempt activitics and FEA, in the sense of
asserting that all exempt activiiies are neccssarily now FEA, or vice versa. It is clear that
not all exempt activities are FEA. For example, voter registration activities undertaken
by a State or local political party on behalf of the Presidential ticket more than 120 days
before a regularly scheduled election is an exempt activity under 2 U 5.C. 431{8)(B)(xii)
and {9 BXix), but not 2 Federal election activity. 11 CFR 100.24(b){1}. I is also clear
that some activities satisfy one of the definitions of exempt activities and simultaneously
satisfy one of the definitions of FEA. For example, voter registration activitics
undertaken by a State or local political party on behalf of the Presidential ticket fewer
than 120 days before a regularly scheduled election satisfy both the definition of excmpl
activity and of Federal election activity. 2 U.S.C. 431(R)(B)(xii}, {9} B)(ix), and
20(A)1).

In cases where a given activity undertaken by a State, district, or local political
party commuttee is both an exempt activity and a Federal election activity, the issue is
how il may or must be paid for. On this poini, BCRA and the Commission’s pre-BCRA
regulations appear to be in conflict. Under BCRA, if the activity is deemed a FEA, il
must be paid for with Federal funds, or with an allecated mix of Federal and Levin funds.
2U.8.C. 441i(b)(1}, (2). Under the Commission’s pre-BCRA regulations, if the activity

15 deemced an exempt activity that is combined with non-Federal activity it may be paid
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for with an atlocaled mix of Federal and non-Federal funds. 11 CFR 100.7(b}9}, (15),

(17}, 100.R(b){ 10}, (106}, (18}, and 106.5¢(a){2)(1ii}. See Common Cause v. Federal

Election Com’n, 692 F.Supp. 1391, 1394-1396 (D.D.C. 1987). The Common Cause case
dhrectly addressed two of the three categories of exempt activities: campaign materials
used by volunteers (see 11 CFR 100.7(b){15} and 100.8(b}{16)) and voter registration and
GOTYV activities on behalf of the Presidential ticket (see 11 CFR 100.7(b)(17) and
100.8(b)(18}), establishing thal allocation of payments for these activities berween
Federal and non-Federal funds was properly a matter for the Commission to address in its

regulations. Common Cause, 692 F.Supp. at 1396. While not directly addressed in

Common Cause, the allocation of the costs of slate cards is also addressed in the

Commission’s regulations, but not in FECA, Compare 2 1U.S.C. 43 (BB} v) and
{9)(B)1v), which docs not specifically provide for allecation, with 11 CFR 100.7(b)YN
and 100.8(b)(10%, which pravides for allocation.

Since the Commission’s regulations may not override the Act, as amended by
BCRA, if an activity undertaken by a State, district, or local political party committee
simultaneously constitutes both exempt activity and Federal election activity, that activity
must now be paid for as a Federal election activity, not as an exempt activity. This
means the achivity must be paid for with entirely Federal funds, or an allocated mix of
Federal funds and Levin funds, 2 U.S.C. 441i(b)(1), {2}.

The Commission emphasizes, however, that payments by a State, district, or local
political party committee for an activity that is within one of the exempt activity
categories remains excluded from the definitions of “contribution” and “expenditure.”

That is, the conclusion expiained in the preceding paragraph goes only to how the activity

22




—_

10

11

12

13

14

15

16

17

18

19

20

21

22

23

must be paid for, not to characterizing the payment as a contribution or expenditure under
the Act. |
With these considerations in mind, the Commission sees no valid reason to
handle slate cards ditferently from any other type of exempt activity with regard
to the definition of Federal election activity, If a State, district, or local political
party committee uscs state cards as part of GOTV activity, or inn a public
commumcation that promotes or supports, or attacks or opposes a Federal
candidate, then the committee must pay for the costs of these slate cards as a
Federal election activity (sge 2 U.S.C. 431{20)(A)(ii), (iii)), athough these
payments are excluded from the definition of “expenditure ™ On the other hand, il
a State, district, or local political party committee uses slate cards meniioning
Federal and non-Federal candidates in the course of campaigning that dees not
consbitute Federal election activity, then it may allocate the costs of these slate
cards between Federal and non-Federal funds.
E. Voter Identification
In BCRA, Congress included “voter identification” within the definition of
“Federal election activity.” 2 U.S.C. 431{20§A)(ii). In the NPRM, the Commission
sought comments about several aspects of defining “voter identification™ for purposes of
implementing section 431{20)( A)(ii) in the regulations, 67 Fed. Register at 35656. The
Commission received numerous comments in response. A consortium of non-profit
groups expressed concemn that the term “voler identification™ could be read too broadlv
by encempassing “efforts to identify the shared interests of individuals for non-clectoral

purposes.” They urged the Commission to restrict the definition to “activities designed
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primarily lo identify the political preferences of individuals in order to influence their
voting.” Similarly, a State political party commented that the definition in the proposed
regulation was “far ioo broad and instead should be defined to include only activity that
involved actual contzcl of voters, by phone, 1n person or otherwise, to determine their
likelihood of voting generally or their likelihood of voting for a specific Federal
candidate.” This State party committee specifically urged that the final definition
exclude the costs of “acquisition or enhancement of a list of voters, or the acquisition of
publicly available demographic information regarding these voters,” arguing thal such
fanctions are properly Ireated as administrative expenses because they are part of the
party’s “fundamental functions.” Several nationai party committees offercd essentially
similar views. A labor organization commented that “voter identification” should be
defined as telephone calls or canvassing “to identify voters for other Federal clection
activities,” and agreed that gathering data about voters should be excluded. Another
labor organization commented that *voter identification” should be limited to
determining voter intent with regard to specific Federal candidates only.

In contrast, the principal Congressional sponsors of BCRA commented that “voter
1dentification” should include all activities designed to determine registered voters, likely
volers, of voters indicating a preference for a specific candidate or party.” They also
commented that voter identification efforts should not be excluded simply because no
mention is made of a Federal candidate. With regard to the Commission’s question,
posed in the NPRM, about distinguishing voter identification from GOTYV, the principal
Congressional sponsors commented that the distinction “makes no difference” because

both types of activity are covered under the same provision of BCRA (ses 2 11.8.C.
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4120 AXu}). A public interest group commented that “voter identification™ includes
“all af‘fc-ﬁs to wdentify voters, even if done so in the name of state and local candidates.”
This same commenter argued against limiting the definition according to proximity in
time to the election. Another public interest group urged the Commission not to limit
“voter 1dentification” to efforis to identify voters for other Federal election achvities,
arguing that only a “tortured reading™ of the statute allows “get-out-the-vole activity” 1o
modify “voter identification.”

In paragraph (a)(4) of section 100.24, thc Commission adopts a definition of
“voter identification” that inchudes the costs of obtaining and enhancing voter lists,
creating voter files, and contacting voters to determine their likelihood of voling and
voting lendencies and preferences. The Commission notes that *“voter identification” is
one of the types of Federal election activity that will occur, by definition, only 1n even-
numbered years under 11 CFR 100.24(a)(1) {with the exception of certain special
elections in edd-numbered years). The reason for limiting these types of Federal election
activity, including voter identification, to even-numbered years is that voter-drive activity
in such years is inherently more directly conmected to Federal elections. Thus, the
argument made by some commenters that the costs of acquiring a voter list are inherently
admimstrative in character loses force when the activity occurs in a year in which a
Federal elcction is to be held. Moreover, while enhanced voter lists may indeed have
additional uses apart from directly affecting Federal elections, such as fundraising, 1t
nonetheless remains tree that list enhancement is the first fundamental step in voter
wdentification and thus significantly affects Federal elections. Moreover, parties regularly

use voter lists to raise funds to help elect their candidates, including Federal candidates.

25




1

11

12

13

14

15

16

17

i3

19

20

21

23

F. Defimition of “Federal Election Activity"

Pﬁragraph (b) of section 100.24 defines Federal election activity.

Paraygraph (b)(1) implements 2 U.S.C. 431(20) A){i) by including voter registration
activity during the period that begins on the date that is 120 calendar days before the date
of the election. “Special elections” are, of course, not “regularly scheduled,” and
therefore excluded from the definition. Paragraph (b}2) of section 100.24 implements

2 ULS.C. 431200 A)(ii) by including with the definition of Federal election activity voter
identification, GOTV, and generic campaign activity,

11 CFR 100.24(b)(3) follows new 2 U.5.C. 431(20) by providing that a public
communication that refers to a clearly identified candidate for Federal office would
constitute “Federal election activity” thal must be paid for with entirely Federal funds if
the communication promotes, supports, attacks, or oppoeses any candidate for that Federal
office. This is true even if a candidate for State or local office is also mentioned or
identified. “Public communication” is defined in proposed 11 CFR 100.26, discussed
below. Public communications falling within this category of the definition of “Federal
election activity” extend beyond communications expressly advocating a vote for or
against a candidate.

11 CFR 100.24(bX4} implements 2 U.S.C, 431(20)(A)iv) by providing that
Federal clection activity includes services provided during any month by an employee of
a State, district, or local committes of a political party who spends over 25% of that
individual’s compensated time ot activities in connection with a Federal election. There
Wwere no comments on lhis definition. A number of issues involving employees are

discussed below in the Explanation and Justification for section 300.33. The

26




1

[

12

13

14

15

16

17

18

19

20

21

22

Commission has concluded that the statute is clear on its face, and therefore
paragraph (b){4) follows that statutory language without additional interpretation.

G. Activities Excluded from the Definition of “Federal Election Activity”

In BCRA, Congress specifically excluded certain activities from the definition of
Federal elecenion activity. 2 U.5.C. 431(20)(B). Activities falling within one of the
exceptions may be paid for with entirely non-Federal funds. 11 CFR 100.24{c)
implements these statutory exceptions. Paragraphs (c)(1) through {c)(4) of section
100.24 parallel the statutory exclusions at 2 U.S.C. 431(204B)(i) throngh (iv).

Paragraph (c)(1) excludes a public communication that refers solely to one or
more clearly identified State or iocal candidates, and does not promole or support, or
attack or appose, a clearly identified candidate for Federal office, provided that the pubiic
communicalion is not a voter registration activity, or GOTY, or voter identification.

2 US5.C. 431(20)B)i). As an example of the apphication of this paragraph, this
exception does not apply to a telephone bank on the day before an election where there is
a Federal candidate on the ballot and where GOTV phone calls are made to over 500
voters, even if the calls only refer to a State or local candidate. 2 U.S.(. 43 20X B)X(i},
see 11 CFR 100.24(b)(2).

Paragraph (¢)(2) excludes a contribution to a State or local candidate, provided
that the contribution is not designated to pay for veter registration activity, voter
identification, GOTYV, generic campaign activity, a public commmunication premoting or
suppottimg, or attacking or opposing, a clearly identified Federal eandidate, or employee

services as set forth in paragraphs (b)(1) through (b)(4) of section 100.24. 2 US.C.
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431(20)(BX(ii). In the final rules, the Commission has added a reference to coployes
services ﬁs set forth 10 paragraph (b)(4) for the sake of completeness,

The principal Congressional sponsors of BCRA commented that the version of
paragraph (c){3) that appeared in the NPRM was too broad, in that it included “a similar
meeting or conference,” whereas the statutery provision it implemented, 2 U.8.C.
431(20)(BX(iii) refers only to “conventions.” The Commission agrees, and has deleted
this language from the final version of the rule. Paragraph {c)(3) excludes the casts of a
State, district, or local convention. 2 U.8.C. 431{20)(B)(iii). The principal
Congressional sponsors otherwise supported paragraphs (c)( 1} through (c){4).

Paragraph (c)(4) excludes the costs of grassroots campaign materials that name or
depict only State and local candidates. 2 U.8.C. 431(20%B){iv). The list of examples of
such matenals in paragraph (c}4) includes certain items not mentioned in the statate.
The Commission received no comments objecting to the additional itemns.

In the version of the regulation published in the NPRM, the Commission included
two additional exceptions that it has subsequently determined should not be listed as
exceptions to the definition of Federal election activity in paragraph (c). These
provisions would bhave covered voter registration activity at any time other than the
period of time that is within 120 days of a regularly scheduled Federal election, and
GOTV and voter identification in elections in which no Federal candidate appears on the
ballot. While these activities are not Federal election aclivities, under certain
circumstances payments for these activities must be allocated between Federal funds and
nen-Federal funds. Sce 11 CFR 106.5. In this regard, these two tvpes of activities differ

from the activities described in paragraphs (c)(1) through {c}(4) of section 100.24, which
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always may be paid for with entirely non-Federal funds. Therefore, the Commission has

remaoved these two provisions from the final regulation.

11 CFR 100.25 Definition of “Generic campaign activity”

Section 100.25 implements the stalutory definition of “generic campaign
activity,” which has been added to the Act by BCRA. “Generic campaign activity” is
defined in BCRA as campaign activity “that promotes a political party and does not
promote a candidate or non-Federal candidate.” 2 U.S.C. 431(21),

Generic campaign activity is a form of Federal election activity when it takes
place m conncetion with an eleclion in which a candidate for Federal oifice appears on
the ballot. 11 CFR 100.24(b)2)(ii). The Commission is defining “in connection with an
election in which a candidate for Federal office appears on the ballot” to include special
clections fitting that description. 11 CFR 100.24(a)(1). Therefore, generic campaign
aclivity may, in principle, occur in cotnection with a special election in which a
candidate for Federal office appears on the ballot, provided, of course, that the elements
of the definition are otherwise satisfied. An association of state party officials
commented favorably on this approach, A public interest group pointed out that
Advisery Opinion 1998-9, which was issued to a State party committee, addressed a
special election in which only one Federal office was at stake, and thus only one
candidate of the party on the ballot. The Comrnission opimed that under such
circumstances a candidate was clearly identified, and allocable “genenc activities™ by the

party under pre-BCRA 11 CFR 106.5(a)(2)(iv} were thus not possible with regard to that

20




10

1

12

13

14

15

16

17

18

19

20

21

22

special election. The final regulations is consisient with the reasoning of AQ 1998-9 in
defining “generic campaign activity.”

The final regulation makes one elaboration on the stalute by including within the
definition of “generic campaign activity™ those activities that oppose a political party
without opposing a specific candidate. A labor organization commented (hat the
regulation impermissibly goes beyond the statute by including activities in opposition to
another party. In the Commission’s experience, however, such activities in opposition to
another party implicitly promote the party undertaking the activities, and arc thus
properly included in the definition. A national party committee also argued against the
approach laken in the proposed regulation, characterizing the approach as “confusing”
because it is framed in terms of promoting and opposing the party, which “unnecessaniy
clouds the distinction of voler registration aud GOTY activities." This commenter would
have the Commission define “generic campaign activity” as an “aclivity that promotes or
opposes the particular party’s ticket, without mentioning or referring to candidates by
name.” The Commission believes most of these concerns are addressed in the definitions
of voter registration activity and GOTV at 11 CFR 100.24(a}(2) and (3), respectively.
Also, the distinction drawn by the commenter, that is, between the promoting the party
and promotng the party's ticket, is limited in practical application. Whether an activity
is characterized as voter registration, GOTV, or generic campaign activity, it is treated as
a Federal election activity when conducted in certain relation to a Federal election, see
100.24b) 1), {2), and is, In each case, a Federal election activity on which Levin funds

may bhe speni, see 11 CFR 300.32(b)1).
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In the NPRM, the Commmssion sought comment on the extent, if anv, to which the
exclusinﬁs for exempt activities in 11 CFR 100.7(b)(9), {15), (17) and 100.8(b)8), (10),
and (16), should apply to the definition of “generic campaign activity ™ A public interest
group comimented that “exempt activilies should not be excluded from the definition of

11

‘genenc campalgn activity.”™ An association of State party officials commented that
there appears to be no overlap between exempt activilies and generic campaign activities
since the former, “by definition, reference a clearly identified Federal candidate,” while
the latter, by definition, may not.

The Commission understands two of the categories of exempt activities, slate
cards (see 11 CFR 100.7(b)(9), 100.8(b){8}) and voter registration on behalf of the
Presidential ticket (see 11 CFR 100.7(b)(17}, 100.8(b){16)), to have no applicability to
payments for generic campaign activity. This is so because these two types of exempt
activities, by their nature, promote one or more candidates, and activities that promote a
candhdate are outside the scope of the definition of generic campaign activity. The
remaining category of exempt activity -- payments for certain campaign materials used
by parly volunteers (see 11 CFR 100.7(b}15), 100.8{b)(10)) -- may in certain
circumstances also qualify as generic campaign activity under 11 CFR 100.25. Ifthe
campaign materials used by the volunteers promote only the party, and do not promote a

canchdate, then this activity would be both exempt and a generic campalgn activity, A

public interest group included an essentially similar analysis of this point in their

comment,
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11 CFR 100.26 Definition of “Public communication”

BCRA amends 2 U.S.C. 431 by adding a new definition for the term “public
commumecation.” BCRA defines “public communication™ te include communications by
broadcast, cable, satellite, newspaper, magazine, outdeor advertising facility, mass
mailmg or felephonc bank to the general public, or any other form of general public
political advertising.

The Commission did not include the Intemet as a form of “general public political
advertising” in proposed 11 CFR 100.26, because this provision of BCRA does not refer
to the Internet. The Commission, however, sought comment as to whether the definition
of “public communication™ in proposed 11 CFR 100.26 should include or exclude
communications provided through the use of World Wide Web sites available to the
public, widely distributed electronic mail, or other uses of the Internet, such as
“Webcasts™ or the transmission of high-quality veice, graphics, or video advertisements.

By letter to Senator McConnell dated February 25, 2002, Chairman Mason and
Commissioner Smith suggested that Congress clarify whether the term “public
communication” was intended to encompass communications sent over the Intermnet, The
letter noted that the definition included “any other form of general public political
advertising,” and stated: “The Commission has treated Internet web pages available to
the public and widely-distributed e-mail as forms of *general public political
communication.” Thus, the new definition combined with the Commission’s established
interpretation of the FECA could command regulation of Internet and e-mail

communications.” See 148 Cong. Rec. 82340 (daily ed. March 22, 2002). Priorto
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enactment of BCRA, Congress did not express agreement or disagreement with this
inlerpretﬁtion.

Some commenters whe addressed this issue urged the Commission net to include
the Internet in the definition of “public communication.” They noted thal Congress had
had an opportunity to inctude the Internet in this definition, but declined to do s0. They
argued that the Internet provides a low cost way for parties and other interested persons
to disseminate their message widely, and the Commission should not attempt to regulate
their doing so. Moreover, these commenters note that technelogy is advancing so rapidly
in this area that any rules could become ouidated shortly after they are promulgated.
Other commenters argued thai failure to include the Internet in this definition could carve
out an exception for a widespread and growing form of political advertising,

The Commission is not including or specifically excluding the Internet as a form
of general public political advertising for pumposes of this rule at this time, both because
neither BCRA nor the legislative record addresses this issue and becanse of an gngoing
rulemaking on the Internel, The Commission published a Notice of Inquiry on use of the
Internet for campaign activity in 1999, 64 Fed. Register 60360 (Nov. 5, 1999), and an
NPRM secking comment on specific issues related to this topic in October 2001. 66 Fed.
Register 50358 (Oet. 3, 2001). The Commission is, therefore, leaving this question open
until it can mrore broadly consider the application of campaign finance laws to Internet

activity, including application of laws that pre-existed the BCRA amendments.

11 CFR 100.27 Definition of “Mass mailing”
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BCRA amends 2 U.5.C. 431 by adding a new definition of the term “mass
mailing". at section 431(23). This definition, which is set out in new 11 CFR 100,27,
in¢tudes any mailing by United States mail or facsimile of more than 300 pieces of mail
matter of an identical or substantially similar nature within any 30-day period.

The term “substantially similar” is also used in the Commission’s disclaimer
regulations at 11 CFR 110.11(a)(3}. When the disclaimer rules were adopted in 1995, the
Commission explained that technological advances now permit what is basically the
same communication to be personalized to include the recipient’s name, occupation,
geographic location, and similar variables. Communications are considered

“substantially similar” for purpeses of the disclaimer rules if they would be the same but

for such individualization. See Explanation and Justification for Regulations on
Communications Disclaimer Requirements, 60 Fed. Register 520069, 52070 (Ocl. 5,

1995). The Commission proposed in the NPRM that the term “substantially similar” in
11 CFR 100.27 have the identical meaning.

Several commenters expressed the view that this definition of “substantially
similar” is too narrow as applied to mass mailings. They pointed out, for example, that
the sponsoring group could change an internal sentence every 490 letters and thereby
escape coverage under this definition. Also, many communications are largely identical
but contain a separate paragraph addressing a targeted group, such as retired teachers or
those with a particular hobby. The Commission has therefore revised the final rules to
state that communications are considered substantially similar for pumposes of this section

if they include substantially the same template or language, but vary in non-material
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respects such as communications customized by the recipient's name, occupation, or

geographic location,

11 CFR 130.28 Definition ol “Telephone bank”

BCRA amends 2 U.5.C. 431 by adding a new definition of the term “telephone
bank.” This definition, which is set out in new 11 CFR 10028, includes more than 500
telephone calls of an identical or substantially similar nature within any 30-day penod.
The Commission also proposed addressing the meaning of “substantially similar” in the
text of ihe rules. Sec discussion of 11 CFR 100.27, ahove.

As with the definition of “mass mailing,” discussed above, several commenters urged
the Commission to broaden the definition of “substantially similar™ contained in the
propased rules. They pointed out that, even more so than with mass mailings, phone
conversations, even those where the caller is using a prepared seript, are likely to vary
somewhat from call to call. The Commission accordingly has revised the language of
section 100.28 as proposed in the NPRM to provide that, consistent with the definition of
“mass mailing” contained in section 100.27, communications are considered substantially
similar for purposes of section 100.28 if they include substantially the same template or
language, but vary in non-material respects such as communications customized by the

recipient’s name, occupation, or geographic location.
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IV. Part 102 — Registration, Orgzanization, and Recordkeeping by Political

Committees

11 CFR 102.5 Organizations Financing Political Activity in Conneetion with Federal and
Non-Federal Flections, Other than Through Transfers and Joint Fundraisers

This section continues to set oul requirements for accounts or accounting methods
that must be established and maintained by organizations, including political committees,
that fund activities in connection with Federal elections and non-Federal elections. The
section has, however, been revised in several respects. 2 USC 441i(a) expressly prohibits
national party committees from raising and spending non-Federal funds. Paragraph
1062.5(c) addresses the application of this section to national party committees, while
corresponding changes have been made to other portions of 11 CFR 102.5 io clarify that
various provisions are now applicable to only State, district, and local party comumnittecs
and organizations. While this section will continue to apply to these parly comnittees
between November 6, 2002 and December 31, 2002, after the latter date, national party
committecs will no longer be covered by its provisions.

Paragraph (a)(1) and paragraph (a)(3) remain unchanged except for the
itemization of State, district and local party committees as the party organizations
covered in these provisions,

Paragraph (a)(2) is revised to require committees to meet at least one of the threc
listed conditions for depositing contributions into their Federal accounts, The purpose of
this regulation is to assure that funds placed in this account are from contributors who

know the intended use of their contributions, and the Commission believes that this
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purpose can be fulfilled by means of either contributer designations, solicitations for
express ﬁurpnses, or solicitations or notifications that inform contributors that only
contributions permissible under the Act will be accepled.

New paragraph (a){(4} requires State, district, and local party organizations
qualifving as political committees to establish separate Levin accounts pursuant to 11
CFR 300.30, if they intend to raise and spend Levin funds pursuani to 11 CFR 30031
and 300.32, and directs attention to the conditions for depositing donations inio a Levin
account at 11 CFR 300.30(b)(2). The reasons for the requirement of separate Levin
accounts are given in the Explanation and Justification for the rules at 11 CFR 300.30
below.

New paragraph (a}(5) brings State, district, and local party committees wilhin the
restrictions on solicitations by Federal candidates and Federal officeholders in 11 CFR
300.31{e) and 11 CFR part 300, subpart D. A comment submitted in response to the
NPRM expressed concern that paragraph (a){3) could be construed as allowing Federal
candidates and officeholders to solicit funds that would be excessive or prohibited under
Federal law, if the solicitation being used stated that the funds would be used for a non-
Federal purpose. To address this concem, paragraph {a)}(5) is being added to emphasize
that the restrictions on solicitations by Federal candidates and Federal officeholders in 1 1
CFR 300.31(e) and 11 CFR part 300, subpart D, apply to solicitations for State, district,
and local party committees.

The final rules alse include a new paragraph (a)(6) that clarifies the permissibility
ol State, district, and local party committees and organizations creating separate

allocation accounts to be used for funding Levin activities that are allocable between
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Federal and Levin accounts and for funding other activities allocable between a

commuittee’s Federal and non-Federal accounts.  See also the Explanation and

Justification below for amendments to 11 CFR 106.5 and for new 11 CFR 300.33.

The principal sponsors of BCRA, in their comments on the NPRM, expressed
concern regarding the potential pooling of Federal funds and Levin funds, should State,
district, and local party organizations that are not political committees not be required to
maimtam separate Levin accounts. The Commission has deterrnined, however, that, given
the relatively small sizes of these party organizalions and of the amounts of their receipts
and disbursements, these organizations should be required to establish separate Federal
accounts, but be given a choice between setting up separate Levin accounts in
depositories and relying upen a specific accountimg system that will accurately and
completely segregate receipts and disbursements between and among Federal, Levin and
non-Federal funds.

With regard to organizations that are not political committees, paragraph {b) of
section 102.5 has been divided between State, district and local party organizations that
are not political committees and other organizations that are neither party committees nor
political committees. The State, district and local party organizations addressed at
paragraph {b)(1) have three choices with regard to depository accounts and accounting:
(1) the establishment of at least three separate accounts (Federal, Levin and non-Federal};
(2} the establishment of two scparate aceount (Federal/Levin with general ledger
accounting, and non-Federal); and (3) the use of a general ledger accounting system for
all Federal, Levin and non-Federal funds. With regard to the last of the three opticns, the

rules at paragraph (b}(1){i)(C) emphasize that funds entered on a ledger as non-Federal
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receipts may only be reclassified as Levin funds if doner intent can be ascertained
through fclavant solicitation materials or denor designation. In addition, those choosing a
general ledger syslem are required to back up any computer-based data at least once a
nironth.

In light of the fact that organizations that are neither party organizations nor
political commitiees will not be faced with the complexities of accounting for the raising
and use of Levin funds, the final rules retain for these organizations at paragraph (h)(2)
the option from the pre-BRCA regulations of setting up a Federal acconnt or of using a
reasohable accounting method to track Federal, Levin and non-Federal funds.

The NPRM sought comments as to whether a solicitation for Levin funds conld
include a general reference to Federal elections and/or a reference to a Federal candidate,

s0 long as the sclicitation is otherwise clear that donations will be used for Levin

activities. No comments were received in this regard.

11 CFR 102.17 Joint Fundraising by Committees Other than Separate Sepregated

Accounts

The ban on national party non-Federal fundraising affects the
Commission’s joint fundraising rules at 11 CFR 102.17. The Commission ig, therefore,
adding introductory language to each of these sections, advising readers that “[n]ething in
this section shall supersede 11 CFR part 300, which prohibits any person from soliciting,
receiving, directing, transferring, or spending any non-Federal funds, or from transferring

Federal funds for Federal election activities.” Part 300 is discussed below.
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¥. Part 104 — Reports by Political Committees

11 CFR 104.8 and 104.9 Uniform reporting of receipts and dishursements.

As of November 6, 2002, BCRA prohibits national committees of political parties
and entities directly or indirectly established, financed, maintained, and controlled by
them, including their subordinate committees, from raising and spending non-Federal
funds. BCRA further requires that naticnal party committees, including subordinate
committees thereol, dispose of all non-Federal funds by December 31, 2002 in
accordance with Section 300.12, and report the disposition of those funds pursuant to
section 300.13. Since national parties will no longer maintain non-Federal accounts, the
national party non-Federal account reporting rules at
11 CFR 104.8(e) and (f), and 11 CFR 104.9(c}, (d) and (&) will no longer be necessary.
Therefore, sections 104.8{¢), and (f) and 104 9(c), {d} and () have been amended so that
they only apply to reports covering non-Federal account activity through December 31,

2002,

11 CFR 104.10 Reporting by Separate Segregated Funds and Nonconnected Committees

of Expenses Allocated Among Candidates and Activities

Section 104.10 of the pre-BCRA regulations addressed the reporting of expenses

that are allocated among more than one clearly identified candidate (paragraph (a}) and
expenses that are allocated among specific types of mixed Federal/non-Federal activities

by political party committees and by separate segregated funds and nonconnected
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comrmittees (paragraph (b)). However, the allocation rules and categeries of allocable
expenscs. with respecl to mixed party activities have changed as a result of BCRA.
BCRA has created additional categories of allocable expenses, including some of those
areas falling within Federal election activity. Some of the activity that was allocable
under 11 CFR 106.5 {allocation of mixed Federal/non-Federal activities by party
committees) is now Federal election activity under certain circumstances (such as
particular activities conducted in years during which regularly scheduled Federal
elections are held). Moreover, the use of non-Federal funds by nationai party committees
has been gliminated.

In view of these new circumstances, the rules for reporting of allocable EXPENSEs
are being divided into three sections: 11 CFR 104.10 applies to political commiltees that
are separate segregated funds or nonconnected committees; new 11 OFR 104.17 applies
to payments allocated between the Federal and non-Federal accounts of State, district,
and local party committees; and new 11 CFR 300.36 covers payments allocated by those
party committees between Federal funds and funds usable for some Federal election
activities pursuant to {1 CFR 300.32(b){1} and 300.33.

BCRA has no mpact on the allocation of expenses by separale segregated funds
and nonconnected committees on behalf of more than one clearly identified Federal or
non-Federal candidates, or such committees” allocation of specific categories of mixed
Federal/non-Federal activities. Thus, pre-BCRA section 104. 13{a), which addressed
payments entailing combined expenditures and disbursements on behalf of more than one
clearly identified Federal and non-Federal candidate, is being changed very little at this

point. Paragraph (a) is being amended to specify that it applies only to separate
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segregated funds and nonconnected commitiees, and to delete references to scotion
106.5(g) {(now seetion 106.7(f)), which addresses non-Federal to Federal transfers made
by party committess for the purpose of mixed payments.

Similar changes are bemg made to paragraph (b) of section 104.10. Tn view of the
removal of party committees from this scetion, olher adjustments are being made. In the
discussion of itemization of allocated disbursements for adminisirative and genetic voter
drive expenscs, the references to the Senate and House campaign committees of a
political party are being deleted from paragraph (b)(1)(i} and (ii). Tn paragraph (b)(1){ii),
the specific refercnce to the types of committees using the funds expended method is
being deleted because all committees addressed in this regulation would use the funds
expended method for those two allocation categories. References to exempt activities are
also deleted because those exemptions do not apply to the activities of separate
segregated funds and nonconnected committees.

The only specific comments received on section 104.10 were general EXPressions
of support from the principal Congressional sponsors of BCRA and two commenters on
behalf of State party committess. Consequently, the final rules follow the proposed rules,
except for two small reversions back to the pre-BCRA regulation. Instead of citing to 11
CFR 106.1 specifically as the regulation providing instructions on allocation for
candidate support, the revised citation is to 11 CER part 106 because 11 CFR 106.4 is

applicable to the allocation of polling costs.
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1! CFR 1417 Reporting of Allocable Expenses by Party Commiitees

As mdicated in the Explanations and Justifications fer 11 CFR 104.10 and 106.1,
pre-BCRA section 104.10 has been divided into two sections for the reporting of
allocable payments. Section 104,10 now addresses allocation reporting by separate
segregated funds and non-connected committees. Section 104.17, which had been a
reserved section prior to the enactment of BCRA, now addresses allocation reporting by
party commzttees,

Paragraph (a) of new section 104.17 addresses allocation of the support of
candidates, including Federal and non-Federal candidates, by national party committees
and by State, district, and local party committees. As indicated below, national party
comumittees must use all Federal funds, while State, district, and local party committees
may use & mixture of Federal and non-Federal funds under certain circumstances.
Paragraph (b) of this section addresses the reporting of the allocation of expenditures and
disbursements for mixed Federal/non-Federal activities that are not Federal clection
activities undertaken by State, district, and local party committecs. Réporting
requirements with regard to specific Federal election activities allocable between Federal
and Levin accounts pursuant to 11 CFR 300.33 are addressed separately in 11 CFR
30.36.

The NPFRM included proposed 11 CFR 104.17(a) to address payments on behalf
of more than one clearly identified candidate, including payments that entail an
expenditure on behalf of one or more Federal candidates and a disbursement on behalf of
one or mare non-Federal candidates, The NPRM explained that all such payments must

be made with Federal funds and must be reported.
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Proposed paragraphs {a}(1) and (a}{2) provided for the use of a unique identifying
tle or cﬁde for each program or activity conducted on behalf of morte than one candidate
and for the rctention of records in accordance with 11 CFR 104.14. These requirements
were in pre-BCRA 11 CFR 104,10,

The Commission sought comments on the proposed requirement that a State,
district, or local party use only Federal funds for the combined payments on behalf of
clearly identified Federal and ciearly identified non-Federal candidates., As indicated in
the Explanation and Justification of 11 CFR 106.1, a number of comrmenters noted that
materials and communications that refer to both Federal and non-Federa] candidates, but
are niet public communications and do not otherwise meet the definition of Federal
election activity, should continue to be subject to allocation based on the time ot space
devoted to each candidate. Other commenters asserted that only Federal funds could be
used.

The final rule in 11 CFR 104.17 clarifies the issue as 1o the use of Federal funds.
Paragraph (2) makes clear that, where a national party committee makes a payment that
consists of both an expenditure on behalf of a Federal candidate and a dishursement on
behalf of a non-Federal candidate, the amounts attributed to each candidate must be
disclosed, but only a Federal account may be used.

Paragraph (a) changes the approach taken in the NPRM with respect to State,
district, and local party committees, which, unlike national parly commitiees, may have
non-Federal accounts under BCRA. The application of the new Federal election activily
provisions of BCRA means that many disbursements by State, district, and local party

committees mentioning Federal candidates that in the past were allocable between
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Federal and nen-Federal accounts pre-BCRA must now be paid solely with Federal
funds. Therc will still be, however, other paynients entailing expenditures by Stale,
district, and Jocal party commitiees on behalf of Federal candidates and disbursements by
these committees on behalf of non-Federal candidates that will nei be Federal election
activities; ihese will continue to be allocable between Federal and non-Federal accounts.

Accordingly, paragraph (a)(1) in the final mle generally follows pre-BCRA 11
CFR 104.10{a)(1), including the retention of the requirement of unique identifying titles
or codes. All report entries that reflect the same allocable program or activity will share
the same title or code to better track the particular program or activily. The use of unique
identifiers for other various categories of mixed party activities is discussed below.

Paragraphs {a}(2) and {a}(3) of 11 CFR 104.17 follow pre-BCRA 11 CFR 104.10
with a miner citation change. Proposed paragraph (a)(2), addressing recordkeeping, is
re-numbered as (a){(4} in the final rules.

Section 104.17(b) in the NPRM addressed the reporting of all allocations of
disbursements for activities of State, district, and local party committees, including
disbursements for allocable Federal election activities, i.e., certain activities eligible to be
pad in part with Levin funds pursuant to 11 CFR 300.33. For purposes of ciarity, the
final rule covers only the reporting of disbursements for allocable party activities that are
not Federal election activities. The reporting of allocable Federal election activities is
subject to the rules in 11 CFR 300.36.

Section 104.17(b) establishes that State, district, and local party committees that

have set up Federal and non-Federal accounts, including any allocation accounts being
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used to make disbursements for allocable activities, must report all paymenis that are
being allocated pursuant to 11 CFR 106.7.

Paragraphs (b)(1)(1) and (ii) require staternenis by Siate, district, and local party
committees in their initial reports at the beginning of a calendar year of the percentages
the committee will usc for payments to be allocated between Federal and non-Federal
accounts for specific categories of party activity. This requirement is similar to the one
contained in the pre-BCRA regulations.

With regard to a requirement of unique identifiers in the reports of allecable
activities, ihe NPRM asked for comments as ta whether such identifving codes would be
useful. The principal Congressional sponsors of BCRA in their comments left this
decision to the Commission, although they stated that identifying codes would be ol
“significant utility in greater specificity in reporting.” Two of the responses from party
comimitiees argued against such a requirement, arguing that the purpose of the codes in
the past had been to distinguish among activities that had differing allocation ratios and
that use of the same allocation ratic made the codes unnecessary.

The final rule at paragraph (b)(1)(iii) of 11 CFR 104.17 requires party committees
to assign unique identifiers to allocable activities, other than those involving payments of
certain allocable salaries and other compensation and payments of allocable
administrative costs. This requirement follows requirements in the pre-BCRA
regulations at 11 CFR 104.10(b)(2) with regard to the reporting of exempt party costs.

The Commission recognizes that, as noted by certain party committees in their
comments, the rules will now require use of the same set of percentages in a given year

for almost all allocable party activity categories, thereby weakening one of the previons
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rationales for using unique identifiers for some categories of activities. Such identifying
mechanisms are, however, still needed to enable reviewers of a party commiitee's reports,
including members of the public, to track accuratety the specific transactions involved in
a particular allocable activity. It is significant that party committees frequenily make
many disbursements to the same vendor for differing purposes and that a number of

vendors may be paid for similar activities. Thus, the Commission is requiring that certain

ailocable activities or programs carry a unique identifying titie or code. The Commission

hras also concluded that, while unigue identifiers for administrative or salary and other
compensation costs would be of some utility, it will continue the practice of not requiring
them in order to avoid imposing an additional administrative burden on party committees.
All entries of disbursements to pay for an allocated program or activity must include a
reference to the unique identifier, if an identifier is required for that allocation category.
In addhtion, cach reporting entry of a transfer (from the non-Federal account to the
Federal or allocation account) for a program or activity must include a reference to the
unique identifier, :f an identifier is required for that allocation category,

Paragraph (b)(2) of 11 CFR 104,17 addresses the reporting of transfers between
State, district, and local party accounts and into allocation accounts of funds to be used
for allocable expenses. As did the pre-BCRA rules, this paragraph requires memo entries
on reports as to the allocable expenses for which the transfer is being made and the date
of the transfer. IFmore than one activity is covered by a transfer, the report must itemize
the amounts designated for each expense as categorized at 11 CFR 106.7. The

Commission received no comments on this provision.
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Section 104.17(b}(3)(i} sets oul the details required in the reporting of
dishursements for allocable activity by State, district, and local committees of political
partigs.

Section 104, 17(b){3){ii) addresses the reporting of State, district, and local party
disbursements for activity that is allocable between a committee’s Federal and Levin
funds by referning the reader to the requirements of 11 CFR 300.36.

Section 104.17(b)(4} requires the retention of all documents supporting
allocations of expenditures and other disbursements for three years, consistent with

FECA.

VI. Part 106 — Alocations of Candidate and Committee Activities

11 CFR 106.1 Allocation of Expenses Between Candidates
A. Allocation of Expenses Between Candidates

Pre-BCRA 11 CFR 106.1 addressed the allocation of expenditures andror
disbursements among more than one candidate. Paragraph (a)(1) sct out the gencral nyle
for allocatien of an expenditure made on behalf of more than one clearly identified
Federal candidate. 1t also addressed allocation of a payment mvolving both an
expenditure made on behalf of one or more clearly identified Federal candidates and 2
disbursement on behalf of one or more non-Federal candidates. The propesed reguiation
in the NPRM added language indicating that a party committee must use only Federal
funds for both kinds of situations, not just the first one, This was based on proposed 11

CFR 300.33(c)(1), which stated that only Federal funds could be used for activities that
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referred to a Federal candidate. 1t was also based on BCRA and proposed 1t CFR
100.24(a)(3}, which provided that only Federal funds may be used for a public
communication that refers to a clearly identified Federal candidate and that prontoies,
attacks, supports, or opposes the candidate (regardless of whether a non-Federal
candidate 15 also mentioned).

The NPRM divided pre-BCRA section 104.10, which addressed reporting of
allocation by nonconnected committees and separate segregated funds, as well as party
cotnmittees, into two sections: 11 CFR 104.10 for nonconnected committees and separate
segregaled funds, and 11 CFR 104.17 for party committees. Tn view of this
rearrangement, the proposed rules in paragraph (a)(2) of section 106.1 added a reference
to 11 CFR 104.1%(a) to cover party committee reporting. In addition, the pre-BCRA
rules addressing allocation among Federal and non-Federal candidates was modified in
the NPRM to delete the citation to party committee transfer procedures; this was
premised on the position that such payments had to be made entirely with Federal funds.

The NFRM proposed no changes to pre-BCRA paragraphs {b), (c), and (d) of 11
CFR 106.1. Paragraph (e) is a signpost to the sections that address allocation of specific
types of mixed Federal/non-Federal activity, other than expenditures and/or
disbursements on behalf of clearly identified candidates. The NPRM proposed to delete
from this paragraph a reference to 11 CFR 106.5, to add a reference to 11 CFR 30033,
and to amend the list of allocation categories to conform to other proposed regulations,
meluding a deletion of exempt activities.

The NPRM narrative asked whether the proposed requirement that a State,

dstrict, or local party committee use only Federal funds for all payments made on behalf
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ol both clearly identified Federal and clearly identified non-Federal candidates is
appropriﬁle under BCRA. The NPRM also asked for commenis on, and discussed
whether exempt party activities® for both Federal and non-Federal candidates {l.e.,
entailing disbursements for Federal candidates that were exempt from the definition of
contribution or cxpenditure) still exist as an allocable category after passage of BCRA.

Three commenters on behalf of party committees stated thal not every activity
that mentions a clearly identified Federal candidate must be paid for exclusively with
Federal funds. They argued that materials and communications that refer to both Federal
and non-Federal candidates but are not public communications and do not otherwise meel
the definition of Federal election activity should continue te be subject to allocation
based on time or space devoted to the Federal and non-Federal candidates as under the
pre-BCRA regulations. One of these commenters also argued that the costs of “non-
communicative aclivities™ that result in an in-kind contribution and donation to Federal
and non-Federal candidates respectively should continue to be allocable between Federal
and non-Federai accounts.

The principal Congressional sponsors of BCRA stated that BCRA required the
proposed result for such payments by State, distriet, and local party committees, Another
commenter referred to several specific provisions in BCRA to support the view that only
Federal funds can be used for the payment on behalf of both a Federal and non-Federal
candidate: (1) 2 U.5.C. 441i{b}(1), which provides that costs for Federal election activity

shzall be paid for with Federal funds; and (2) 2 U.S.C. 441i(b)2)A) and (B), which allow

* For discussion of exempt activities, see Explanation and Justification for 11 CFR 100,24, above: gee also

2US.C 431(8XB)(v, (ix}, and {xi), and 43 1{9)B){iv),(vii), and (ix}.
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tor allocation of some Federal election activities but not when the activity refers to a
clearly identified Federal candidate. A third commenter agreed that national party
committees must use only Federal funds for payments involving both expenditures on
behalf of a Federal candidate and disbursements on behalf of a non-Federal candidate but
did not comment on State, district, or local party committees.

The comments on the relationship of Federal election activities to exempt
activities are summarized in the Explanation and Justification of 11 CFR 100.24 above,
Some commenters conclude thal many exempt activities are not redefined as Federal
election activity and thus there are exempt activities that are nol Federal election activity.
Others belicve that exempt activities are nearly or completely subsumed by, or redefined
as, Federal election activity. Within both groups, there was a variety of opinion as to the
precise relationship.

The final rule at 11 CFR 106.1 has been changed from the proposed regulation
with respect to the use by a party committee of both Federal and non-Federal funds for a
payment that is an expenditure on behalf of a clearly identified Federal candidate and a
disbursement on behalf of a clearly identified non-Federal candidate. Any such payment
that is for a Federal election activity requires the use of Federal funds only, as set out in
amended paragraph (a){2). However, such payments that are not for Federal election
activities must be allocable between Federal and non-Federal accounts. Hence, the last
sentence of proposed paragraph (a}(1), indicating that only Federal funds can be used, is
deleted from the final rules. In addition, the final rule does not include language added in
proposed paragraph (a)(2) to the effect that only separate sepregated funds and

nonconnected committees could make a payment that included an expenditure of Federal
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funds on behalf of a Federal candidate and a disbursement on behalf of a non-Federal
candidate.

Paragraph (a)(1) of the final rule includes also the appropriate method for
atiributing expenditures and disbursements among candidates in the case of a phone
bank. This method is derived from pre-BCRA 11 CFR 106.5(e), which addressed
Federal/mon-Federal allocation in the analogous situation of exempt activities. In view of
the fact that this method, which has provided guidance for allocation of expenditures and
disbursements for direct candidate support, is no longer in the new regulations after
December 31, 2002 for other mixed party activities (renumbered 11 CFR 106.7), the
regulations in 106.1 directly address phene banks.

Federal election activity includes some of the activities that also meet the
definition of exempt activities. As indicated in the Explanation and Justification of 11
CFR 100.24, a Federal election activity that, pre-BCRA, would have been allocable as an
exempt cost activity, is now a Federal election activity covered by the allocation rules at
11 CFR 300.33. That explanation and 11 CFR 106.7 also indicate, however, that exempt
activities still exist as an allocable category in a number of situations. Hence, a complete
list of particular allocable activities other than those addressed in 11 CFR 106.1 should
include exempt activities, The listing of allocable activities, however, concetns more than
Just the re-inclusion of exempt activities; BCRA has necessitated a re-labeling and
addition of some allocable activities. Hence, the final rule at paragraph (e) does not 1ist
individual allocation categories but still serves as a signpost to sections addressing the

allocatien of mixed Federal/non-Federal er mixed Federal/Levin activities,
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Exempt party activities also relate to section 106.1 as follows. If an activity
suppuniﬁg clearly identified Federal and non-Federal candidates is a Federal election
activity and is not also an exempt activity, the portion of the payment attributable to each
Federal candidale is an expenditure for that candidate, including an in-kind contribution,
an independent expenditure, or a coordinated expenditure. If the payment is for a Federal
election activity that is also an exemnpt activity, the amounts are exempted from the
definition of “expenditure” or “contrbution.” Although the expense must be paid for
entirely with Federal funds, only the amounts that are atiributable to the Federal
candidates or Federal eleciions (but using the new percentages in 11 CFR 136.7) count
toward the political committee registration threshold at 2 U.S.C. 43] (4)(C) for local party
cornmittees, which is more than $5,000 in exempt activity payments. See Explanation

and Justification for 11 CFR 100.24(a),

11 CFR 106.5 Allocation of Expenses Between Federal an d Non-Federal Activities by

National Party Committees

The NPRM proposed amending 11 CFR 106.5 to explain the allocation rules for
State, district, and local party committees. Proposed paragraph (a) also stated that
because naticnal party committees would no longer be able ta raise and spend non-
Federal funds, they would ne longer be able to allocate their expenses between their
Federal and non-Federal accounts. See 67 Fed. Register 35679. While this {5 true afier
December 31, 2002, national party committees will be able to spend non-Federal funds
for limited purposes during the transition period of Novernber 6, 2002, through December

31,2002, For discussion of the transition peried, see the Explanation and Justification
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for 11 CFR 300.12, below. The Commission realizes that the regulations need to contain
allocatioﬁ rules for national party committees during this transition period. Therefore, the
fimal rules inchude several technical amendments to section 106.5 1o make it applicable
solely to national party commiitees and only during the transition pericd. The current
allocation rules remains unchanged for national party committees. The final rules that
apply to State, district, and local party committees, set out in proposed 11 CFR 106.5, are
being designated as new 11 CFR 106.7 in the final rules. See below.

Consistent with this reorganization, the word “national” is placed before “party
committecs™ in several places in 11 CFR 106.5, including the title of the section, to
clarify that this section only applies to national party committees. A title is added to
paragraph {a)(1) for consistency because all other paragraphs under paragraph (a) have
litles. Paragraphs {a)(2)(iii), (d), and (g} are removed and reserved becanse they apply to
Slate, district, and local party committees. Paragraph (h) is added to be a sunset
provision. Paragraph (h) states that section 106.5 only applies during the transition

period and will no longer be effective after December 31, 2002,

11 CFR 106.7 Allocation of Expenses Between Federal and Non-Federal Activities by

Party Committees

Section 106.7 sets forth rules poverning the allocation of certain expenses between the
Federal and non-Federal accounts of political parties. Much of new section 106.7 COVers
many topics formerly addressed in pre-BCRA 11 CFR 106.5. New section 106.7 is being
revised and reorganized in several respects. The final regulations addressing allocation

of expenditures and disbursements at 11 CFR 106.7 and 11 CFR 300.33 separate between
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the two sections respectively those activities that are not “Federal election activity” and
those that are. This reorganization is based in large part upon the need to clarify in the
tules the relationship between “exempt activities™ and “Federal election activities,”
particularly given certain timing issues that became apparent concerning the sub-set of
Federal elecuion activities that may be paid in part with Levin funds. See 11 CFR 300.32
and 300.33. Therefore, [1 CFR 106.7 now addresses allocation of expenses for al] State,
distnict, and local party activity that falls outside the definition of Federal elzction
activity, while 11 CFR 300.33 addresses only the allocation of the costs of those activities
that come within that definition. As a result, a number of provisions included at 11 CFR
300.33 in the version of the regulation proposed in the NPRM now appear in 11 CFR
106.7. For example, proposed 11 CFR 300.33(a)(1) regarding salaries is now, in
somewhat expanded form, 11 CFR 106.7(c)(1).

The content of 11 CFR 106.7(a)(1) and (2) remains much the same as the NPRM,
although language has been added to emphasize that these provisions address activitics
other than Federal election activities. These paragraphs state the general prmeiples that
after December 31, 2002, (1) natienal party committees are no longer permiited to raise
and spend non-Federal funds, and thus are unable to allocate expenses between Federal
and non-Federal accounts; and {2} State, district, and local party cemmittees that make
expenditures and disbursements for activities other than Federal election activities in
connection with both Federal and non-Federal elections must either use only Federal
funds for these purposes or must establish separate Federal and non-Federal accounts and

allocate expenditures between or among those accounts.
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The prolibitions on national party committee use of non-Federal funds has
resulted in the complete elimination of pre-BCRA 11 CFR 106.5(b) and (c),

Paragraph 106.7(c) sets out costs that must be either paid totally from Federal
accounts or aliocated by Siate, district, and local party committees belween their Federa]
and non-Federal accounts. These costs include salaries at paragraph (c)(1), a category
which has been broadened in the final regulation to include other compensation,
including benefits. This provision applies only 10 employees who spend 25% or less of
their compensated time in connection with Federal elections. The compensation of other
employees who spend more time on Federal elections is a “Federal elcetion activity”
pursuant to 11 CFR 100.24, and, therafore, the allacation of that compensalion is
addressed in new 11 CFR 30033,

The proposed regulations at 11 CFR 300.33(b}{1) would have required State,
district, and local party committees to keep time records for all employees, the purpose
being to provide documentation for allocation purposes. The NPRM set out three
possible alternative methods by which a committee could collect such documentation. In
response to the NPRM, a State party committes asserted that time sheets would be
“burdensome,” that writlen certifications by employees would be “equally impractical,”
but that a tally sheet kept by the employer would be “more reasonable.” The same
commenter nonctheless urged the Commission not to require any particular method of
documentation. For the reasons noted by the commenters, the final rule at 11 CFR
106.7(d){1) retains the requirement that time records be kept, but leaves the choice of

particular method to the discretion of the party committee,
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The comment submitied by the principal Congressional sponsors of BCRA urged
the Cﬂmﬁission to clarify that funds from a Levin account, estabiished pursuant to 11
CFR 300.30(b), could be used to meet the non-Federal portion of salaries. 11 CFR
300.30(b)(3} states that Levin accounts may be used to pay for non-Federal activities to
the extent permitted by State law.

The second category of allocable expenses in 11 CFR 106.7 is “administrative
costs.” Under paragraph (c){2), these costs cover administrative expenses except for
employee salaries, compensation, and other benefits. The final regulation requires
allocation of these costs between a party committee’s Federal and non-Federal accounts,
unless they can be attributed to a clearly identified Federal candidate, in which case they
are tolally Federal costs to be paid with Federal funds.

A number of the comments received in response to the NPRM argued that,
because BCRA does not address administrative costs, State, district, and local party
committees should be able to pay them totally out of their non-Federal accounts. One
commenter representing a State party emphasized the many State and local elections and
ballot initiatives with which his party is involved as compared to the number of Federal
clections. Other commenters, however, mcluding the principal Congressional sponsors
of BCRA, argued that BCRA was never intended to ¢hange the allocations required by
the pre-BCRA regulations, and that administrative costs should continue to be aliocable
hetween Federal and non-Federal accounts.

While the Commission recognizes that non-Federal activity consumes a large
portion of State party time and finances, there is no doubt that Federal candidates benefi

from such party committees’ efforts to reach and motivate potential voters. The
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Comrmission also agrees that nothing in BCRA or the legislative history suggests that
Cangreaé intended the Commission to abandon its longstanding allocation requirerent
for these expenses. Therefore, the final rules continue to require allocation of
administrative costs under a simplified allocation method discussed below.

Under the Act, as amended by BCRA, how the costs of voter registration, votcr
identification, get-out-the-vote (“GOTV™) and other campaign activities that may
premote or oppose a political party without promoting or opposing a candidate are
allocated depends on whether such activities come within the definition of “Federal
election activity” or not. See 11 CFR 100.24(a), (b). Numerous commenters focused
upon the relationship between the provisions in FECA and in the Commission’s
regulations thal exempt certain party activilies from the definitions of “contribution” and
“expenditure” and the provisions in BCRA establishing “Federal election activities” as z
general category, and activities for which Levin funds may be used. The positions taken
by the commenters and the Commission’s determinations in this regard are addressed in
the Explanation and Justification for 1! CFR 100.24 defining “Federal election activity.”

The final rules adopted in 11 CFR 106.7(c)(3) set out the permiited allocations of
costs for categories of party expenditures and disbursements for activities that are exempt
party activities but are not Federal election activities, and that may, therefore, be
allocated between Federal and non-Federal accounts. For such exempt activities that are
not Federal election activities (e.g., voter registration activities on behalf of the
Presidential ticket more than 120 days before an election or after that election), the party
committee must either pay the costs of this activity from its Federal account or allocate

the costs between its Federal and non-Federal acconnt.
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11 CFR 106.7{c}(4) addresses direct fundraising costs related to activities thal are
undertaken in connection with Federal and non-Federal glections that are not Federal
election activities. The NPRM indicated that ali direct fimdraising costs for all activities
must be paid from a Federal account, while other fundraising-related costs not dircetly
related to particular fundraising programs or events could be allocated between Federal
and non-Federal accounts as administrative costs. The rationale for this distinction is the
fact that al] Federal funds vaised are in fact available to meet the costs of Federal election
activities, while BCRA establishes a clear requirement that all fundraising costs related to
Federal and Levin funds that will be used in whole or in part for Federal election
activities be paid with Federal funds. 2 U.8.C. 441i(¢c). The principal Congressional
sponsors of BCRA supported the proposed rules that required entirely Federal funds to be
used for these purposes. A public interest group and a party committee urged the
Commission to continue to use the funds received method for allocating these costs. Two
party committees urged allocation of only those fundraising costs that are directly
associated with a particular fundraising program or event.

While the fact remains that BCRA requires the use by State, district, and local
party committees of only Federal funds to raise funds for Federal election activities, there
are also other purpeses for which the direct costs of related fundraising may be
approprately allocated between Federal and non-Federal accounts because the proceeds
will not be used for Federal election activity. The final rule at 11 CFR 106.7(c)(4}
therefore permits such allocation of the direct costs of raising funds to go only into
Federal and non-Federal accounts, on the condition that none of the proceeds so raised

may ever be used for Federal election activities. Thus, the rule requires the segregation
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of the proceeds in either a scparate bank account or a separate book account. The rule
also specifies that direct costs of fundraising entail the solicitation costs and the costs of
planning and administering a particular event or program.

11 CFR 106.7{c}(5), which did not appear in the version of the regulation
published in the NPRM, covers certain voter-drive activities and other party carmpaign
activities that are not candidate-specific thal do net qualify as Federal election activities.
These may include, for example, certain voter identification, GOTV, and activity that
does not promote or oppose a candidate or non-Federal candidate that do ot gualify as
Federal election activities because they are not in connection with an election in which a
Federal candidate appears on the ballot. See 11 CFR 100.24{a}1), {b)2). Paragraph
(¢){5) provides that the costs of such activities may be allocated between the Federal and
non-Federal accounts of the party committee,

One goal of the final regulation is to assure that activities deemed allocable are
not paid for with a disproportionate amount of non-Federal funds. Another goal is to
simplify the allocation process, in particular by establishing formulas that do not vary
from State to State and that do not require measurements of time or space devoted to each
of several candidates. Therefore, in lieu of the State-by-State ballot composition ratios
for administrative costs and generic campaign activity and in lieu of the time or space
method applied 1o exempt State activities, which were required by the pre-BCRA
regulations, the rules at revised 11 CFR 106.7(d)(2) and (3) establish fixed percentages
for all States for certain activities. The percentages vary only in lermns of whether or not a

Presidential campaign and/or 2 Senate campaign is to be held in 2 particular election year.
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In the NPRM, the Comtnission set out proposed required allocation percentages
for the Féderal shares of salaries and other compensation paid employees who spend 25%
or less of their time on Federal elections, for administrative expenses, and for exempt
party activities that are not Federal election activities. These Federal percentages are as
follows:
(1) Presidential only election year — 28% of costs
{11} Presidential and Senate election vear — 36% of costs
{111} Senate only election year - 21% of costs
{(1v} Non-Presidential and Non-Senate election year — 15% of costs.
These figures were derived by taking averages of the ballet composition-based
ailocation percentages reported by State party committess in four groupings of States
selected for their diversities of size and geographic location and for the particular
elections held in each State in 2000 and 2002. The groupings were: (1) six States
{Alabama, Colerado, Illinois, New Hampshire, Oklahoma, and Qregon) in which there
was a Presidential but no Senate camipaign in 2000; (2) 10 States (California, Delaware,
(jeorgia, Florida, Michigan, New York, North Dakota, Texas, Vermont, and Wyoming)
in which there were both a Presidential campaign and a Senate campaign in 2000; (3) six
States {Delaware, Georgia, Michigan, Oklahoma, Texas, and Wyoming) in which there
will be a Senate campaign in 2002; and (4) six States (California, Florida, New York,
North Dakota, Vermont, and Washington) in which there will be no Senate campaign in
2002,
In 2600, the Federal percentages for the two parties in six States with only a

Presidential campaign ranged from 20% to 33.33%, with an average of 28%, while the
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Federal percemages for the two parties in ten States which held both Presidential and
Senate campatgn that year ranged from 30% to 43%, with an average of 36%. In 2002,
the Federal percentages for the two parties m six States with a Senate campaign ranged
from 20% to 25%, with an average of 21%, while the Federal percentages for the two
parties i six States with no Senate campaign ranged from 11.11% to 16.67, with an
average of 15%. The rules appiy the average percentages in each of the four groupings of
States to all 50 Siates,

One comment on the proposed rules from a public interest organization addressed
the Commission's proposed fixed percentages by providing two alternatives to the
Commission’s figures. The first altemative would have set a flal 33% requirement for
Federal shares of what the response termed *“Levin expenditures” (see 11 CFR 300.33)
and for allocable costs other than administrative costs in odd-numbered years or in nen-
Presidential election years, and a flat 40% requirement for Federal shares of these same
categories of activities in Presidential ¢lection years. This alternative would also have
required a 25% allocation for administrative costs in all vears. The commenter based
these percentages on what were termed “the current assumption” as to what State party
commitiees spend in certain years.

The second alternative urged by this commenter adopted the Commission’s
caleulations, but called for the use of the higher percentages in the sample States for what
the response termed “Levin spending” and for voter registration outside the 120 day
period before an election, plus the average percentages for non-Levin expenses such as

administrative costs. The commenter aiso urged the Commission to be clear that its
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allocation percentages apply to a two-year election cycle, not just to the year of a Federal
a]ectinn..

The comment submitted on behalf of the principal Congressional sponsors of
BCRA with regard to fixed allocation percentages was very similar to that of the public
interest organization’s response cited above in that, as one alternative approach, it called
for at least a 33% Federal allocation of what it iermed “Levin activities™ and of voter
registration activities outside the 120 period before an eleciion, pius 25% Federal
allocations for administrative expenses. Tt also called for 40% Federal allocations of
Levin and of voter registration activities that are not Federal election activities in
Presidential election years. This alternative assumed the application of the percentages to
two-year Federal election cyeles. As a second allemative, this response also agreed to
use of the Commission’s percentages for administrative costs in a two year cyele, but
urged the application over that cycle of the highest, not the average, Federal percentages
for what it termed “Levin activities and voter registration activities that are not *Federal
election activity’

.."” Another comment from a public interest organization also called for use of the

highest percentages in the identified States, not the average percentages.

The comments received from parly committees with regard to fixed percentages
for Federal allocations ranged from support for the Commission’s position to giving party
committees a choice at the beginning of each ¢ycle between the proposed formula and

ballot comnposition ratios.
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The final rules at 11 CFR 106.7(d) include the phrase, “and in the preceding
year,” to clarify that the ailocation formula in this section apply to both years of a Federal
election cycle.

With regard to the amounts of the fixed minimum Federa) allocations, the final
rules adopt the percentages contamed in the NPRM because they represent averages of
actual allocation ratios used in specific States at specific times, not assumptions as to
possible State, district, and local party behavior in the fature, These percentages
represent a clear, bright line test intended to be more easily understood and applied than
the previous regulations, consistent with statutory intent.

Section 106.7(e) sets out those activities that are not allocable between Federal
and non-Federal accounts. Proposed 11 CFR 300.33(¢)(2) has not been included in this
listing because it has been replaced by clearer statements in other provisions in this
section and in 11 CFR 300.33, Paragraphs (e)(2) and (3) have been added regarding
certam employee compensation and to Federal election activities with ¢ross references in
both instances to 11 CFR 300.33.

Section 106.7(f}, which addresses transfers to pay for allocable activities, is
largely the same as the proposed rule, with the addition of language providing for
allocation accounts as an altemnative to the use of Federal accounts for initial payments of
aliocable expenditures and disbursements. This provision tracks for the most part the
language and requirements of pre-BCRA 11 CFR 106.5{g). No comments addressed the
continuation of this requirement. Reimbursements from a non-Federal account to a
Federal account must take place within a specified number of days, unless a vendor

requires an advance payment and the payment is based upon a reasonable estimate of the
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costs involved. The continuation of these timing provisions will ensure that party
commitiees need not change this aspect of their operations.

Section 106.7(MM2)(1), like former 11 CFR 106.5(g)(2}{B)}iii), explains that any
payment outside this time frame, absent the need for an advance payment of a reasonably
estimated amount, would result in the presumption of a loan of non-Federal funds to the

Federal account and a violation of the Act. No commenters addressed this provision.

VII. Part 108 — Filing Copies of Reports and Statements with State Officers

11 CFR 108.7 Effect of State Law

Section 108.7 addresses Federal preemption of State law based on 2 U.S.C. 453(a)
and its legislaiive history. Paragraph {c) lists the types of State laws that are not
preempted or superseded by the Act and the regulations. BCRA amended the Act at 2
U.8.C. 453(b), providing for the application of State law to the purchase or construction
by a State or local party of its office building. This amendment is implemented in new
section 300.35. Paragraph (c) of section 108.7 is therefore being amended to inciude the
application of State law to the purchase or construction of a State or local party office

building in accordance with 11 CFR 300.35.

VIIL. Part 110 — Contribution and Expenditure Limitations and Prohibitions
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1! CFR 110.1 Contributions by Persons Other than Multicandidate Pelitical Committess

BCR& amended 2 10.8.C. 441afa)(1) to raise the amount that individuals may
donate to State committees of political parties from $5,000 to $10,000 in any calendar
year. New 11 CFR 1101 1{c){5) incorporates this increased contnibution limitation, which
15 effective January 1, 2003. The principal Congressional sponsors of BCRA included in
their comment an emphasis upon the fact that this is an increase in the limitation on

Federal funds. No other comments on this provision were received.

IX. Part 114 — Corporate and Labor Organization Activity

11 CFR 114.1 Definitions

The pre-BCRA text of 11 CFR 114.1(a)(2){ix}, follows the repealed
statutory provision as to the purchase ot construction by a national or State party
committee of an office facility. It is therefore being deleted and replaced with an
annotated cross-reference to new 11 CFR 300.35 which describes how the purchase or
construction of an office building by a State or local party committee may be funded. A
national committee’s office building must be purchased or constructed only with Federal
funds. See new section 300.10. The texts of the regulations currently at 11 CFR
100.7(b}(12) and 100.8(b){13), which are similar to the pre-BCRA text of section
114.1{a)(2){ix), will be modified in a separate rulemaking that the Comnission is

publishing shortly.
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X. Part 300 — Non-Federal Funds

11 CFR 300.1 Seope, Effective Date, and Organization

The bulk of the new rules that address non-Federal funds of political party
committees are contained in 11 CFR part 300. Section 300.1 addresses the scope of new
part 300, sets forth the efMeciive date of the provisions contained in the new part, and
eutlines the organization of the new part. Specifically, paragraph (a) of section 300.1
states that new part 300 implements changes to the FECA enacted by Title I of BCRA. It
also notes that nothing in part 300 is intended to alter the definitions, restrictions,
habilities, and obligations umposed by sections 431 to 455 of Title 2 of the Uniled States
Code or in the regulations prescribed thereunder in 11 CFR parts 100 to 116.

The effective date of BCRA, except where otherwise stated, is November 6, 2002.
Sec 2 U.S.C. 431 note, section 402(z). Consistent with BCRA, paragraph (b) of section
300.1 states that part 300 takes effect on November 6, 2002, except for the following: (1}
where otherwise stated in part 300; (2) subpart B of part 300 relating to State, district, and
local party committees does not apply with respect to runoff elections, recounts, or
election contests resulting from elections held prior to November 6, 2002; (3} the increase
in individual contribution limits to State party committees as set forth in proposed
11 CFR 110.1{e)(5} applies to contributions made on or after January 1, 2003, and {$)
national parties must spend any remaining non-Federal funds received before November
6 and in their possession on that date before J anuary 1, 2003, subject to the transition

rules set forth in proposed 11 CFR 300.12,
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Finally, paragraph (c) of section 300.1 explams that part 300 15 organized into five
subparts, with each subpart addressing a specific category of persons affected by BCRA.
Subpart A of part 300 prescnibes rules pertaining to national party committees; subpart B
prescribes rules pertaining to State, district, and local party committees and
orgamzations; subpart C addresses rules affecting certain tax-exempt organizations;
subpart D prescribes rules pertaining to Federal candidates and Federal officeholders; and
subpart E prescribes rules pertaining to State and local candidates. Tn addition, BCRA

requires changes in other parts of Title 11 of the Code of Federal Regulations, which are

also addressed in this rulemaking. One commenter supported the provisions of this
section. The final rules follow the proposed rules, with the exception of minor revisions

to clarify the scope of each subpart.

11 CFR 3060.2 Definitions

A. 11 CFR 300.2{(a) Definition of *501(c) organization that makes expenditures

and disbursements in connection with a Federal Election™

New 11 CFR 300.2(a) defines a 501(c) organization “that makes expenditures and
disbursements in connection with a Federal election.” BCRA prohibits national and State
party committees, their officers and agents, and certain entities associated with them,
from seliciting any funds for, or making or directing any donations to, $01(c}
erganizations that fit this definition. The NPRM sought comments on whether the
regulations should contain a temporal requirement so that this prohibition is not

overbroad and does not encompass, for example, an organization that made expenditures
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and disbursements in connection with a Federal election many vears ago but has not done
zo recently and does not plan to do so in the future,

Commenters were in general agreement that a temporal requirement was a good
idea. Several commenters suggested that the prolibition should encompass organizations
that have made expenditures and disbursements in connection with a Federal election
during the past three election eycles, or six years. The Commission believes that six
years is unnecessarily long and is not necessarily indicative of an organization’s current
activities. Instead, paragraph (a) of the final rule encompasses an organization “that
within the last six years has, or wilhin the current election cycle plans to undertake”
certain enumerated activities in connection with a Federal election. This temporal
requirement ensures that the definition is not overly broad.

The definition in 11 CFR 300.2(a) also sets out specific examples as to what
constitutes activities “in connection with a Federal election.” The principal
Congressional sponsors of BCRA support these examples. The final niles follow the
proposed rules as to these activities with the addition of paragraph (a}{5). This new
paragraph makes clear that in addition to generic activities and get-out-the-vote activities
covered within Federal election activity in paragraph {a)(2), expenditures and
disbursemnents in connection with a Federal election alsc includes get-out-the-vote
communications that refer to one or more candidates for Federal office. This addition
covers organizations that, for example, finance activities such as get-out-the-vote phone
calls directed 10 individual voters before an election, where the phone calls that provide
information regarding federal candidates and urge individuals to vote in an upcoming

election.
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B, 11 CFR 300.2{b} Defimtion of “agent”

Many of the prohibitions and restrictions of BCRA apply to a principal entity,
such as a political party commiitee or a candidate, and to the “agents™ of such principals.
See, e.0., 2 US.C. 44li(a)1), (2); 2US.C. 441i(b)(1); 2 U.B.C. 441i(e)1). Congress did
not define the term, “agent,” in BCRA. In the NPRM, the Commission proposed a
regulatory definition framed in terms of “a person who has actual express oral or written
authority” to act on behalf of a principal. This definition would have defined “aciual
authority” as “instructions, either oral or written,” from the principal. The Commission
solicited comments on several aspects of this proposed definition, such as the potential
applhicability of the definition to volunteers, whether the principal’s actual knowledge of
the putative agent’s activities {s relevant, and the potential applicability of the concept of
apparent authority.

The Commission received many comments on the proposed definition of agent.
Several commenters found the proposed definition “too narrow.” One described the
requirement that an agent’s authority must be actual and express to be a “loophole that
would utterly swallow the rule,” arguing that in the “real world_“ fundraising is
accomplished largely through agents without express authority in a “technical” or “legal”
sense. The principal Congressional sponsors of BCRA commented that the proper
definition of “agent” is critical to prevent evasion of the “sofi-money” prohibitions at the
center of Title [ of BCRA. The definition, they believe, should encompass “anyone who
has an agency relationship under common law,” including apparent authority. The
principal Congressional sponsors and a public interest group commented that the new

definition should not be narrower than the definition of agent currently used by the
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Commission in regulating independent expenditures. See 11 CFR 109.1{bX5). The
spnnsnrs.afsn commented that the Commission should not exclude volunteers and
vendors per se. A public interest group also urged the Commission to include apparent
authority within the definition. This group argued that “bestowing™ a title or position on
an individual itplies that the individual is working on behalf of the principal who
bestowed the title or positien.

In contrast, other commenters, comprised of national and State political party
committees and labor organizations, applauded the proposed rule’s conjunctive
requirement that the agent’s authority must be actual and express. Three national party
comumittees commented that the definition should be further limited to individuals with
“substantive decision-making authotity.” Many of these commenters stressed that the
Commission should consider two issues in implementing the regulatory definition of
“agent.” The first issue is the nature of an agent’s “individual liability™ for his or her own
actions. The second issue is the perceived “vicarious liability™ of the principal. With
regard to the first issue, several commenters, mcluding a State party committee, an
association of State party officials, and several national party committees, suggested the
Commission use 11 CFR 109.1(b)(5) as a mode| for the new definition, presurnably
medified 1o provide that authority must be actual and express. Regarding the second
issue, several commenters urged the Commission to give full effect to a requirement that
the agent must be acting on behalf of the principal before the principal incurs liability
derived from the agent's actions, Two labor organizations commented that the
principal’s derivative liability should not extend beyond activities the agent has been

specifically authorized to conduct. Two national party committees commented that the
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final definition must impose liability only when a principal exercises actual control over
the actions of the agent, arguing that it would be unfair to impose liability for actions
beyond the principal’s control. Another commenter, a State party committee, framed its
suggestion in terms of limiting a principal’s hability to actions taken by an agent on the
principal’s “explicit instructions.”

Many of the commenters suggested that 11 CFR 109.1{b}{5), which defines
“agent” in the specific context of independent expenditures, could provide a foundation
for the definition of agent for purposes of Title 1 of BCRA. In the Explanation and
Justification accompanying the adoption of the definition of “agent™ for independent
expenditure purposes, the Commission stated, “[t]he definition of ‘agency” imputes
agency power not only to persons actually authorized, but also to persons who appear to
have such power, in accordance with general principles of the law of agency.” House
Doc. No. 95-44 at 55 (Explanation and Justification for 1977 Amendments to FECA)
{January 12, 1977). Thus, the Commission, in the absence of statutory guidance in
FECA, relied on general principles of the law of agency in crafting the 11 CFR 109.1
definition of agent. Tn Community for Creative Non-Violence v. Reid, 490 1.8, 730, 739
(1989), the U.8. Supreme Court stated, “[i]t is ... well established that *[w]here Congress
uses lerms that have accurnulated settled meanimg under ... the common law, a court
must infer, uniess the statute otherwise dictates, that Congress means to incorporate the
established meaning of these terms.”

Based upon the Commission's previous approach and the suggestions of the

commenters, the final rules defining “agent” for purposes of Title I of BCRA provides

that an agent is “any person who has actual authority, either express or implied.” The
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final regulation thus differs from the regulation proposed im the NPRM in that the agent’s
actual autherity may be express or implied. The Commission makes this change for two
reasons. First, it is in keeping with the Supreme Court’s admonition in Community for

Creative Non-Violence, supra, that the Commission should be guided by “settied

meaning under ... the common law ... uniess the statute oiherwise dictates™ in defining
statutory terms. In this regard, the Commission notes that under the Federal common law
of agency:

An agent’s authonty may be actual or apparent, see generally Restaternent

(Second) of Agency 7-8; if it is actual, it may be express or implied, see

id. 7 ¢mt ¢, Implied authority is that authority which is inherent in an

agent’s position and is, simply, actual authority proved through

circumstantial evidence. Actual authority “to do an act can be created by

written or spoken words or other conduct of the principal, which,

reasonably interpreted, causes the agent to believe that the principal

desires him so to act on the pringipal’s account.”

Moriarty v. Glueckert Funeral Home, Ltd., 155 F.3d 8359, 865-866 (7th Cir. 1998)

{quoting Restalement (Second) of Agency, 26).

The comments and testimony received by the Commission perhaps reveals some
confusion about the term “implied authority.” As Moriarty, supra, makes ¢lear, implied
authority is actual authority; in this regard, it should not be confused with apparent
authority, which is a distinct concept. Restatement (Second) of Agency, 8, cmta. Itis
well settled that whether an agent has implied authorily is within the control of the

principal. Thus, the Commission emphasizes that a principal may not be held liable,
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under an implied actual authority theory unless the principal’s own conduct reasonably
causes the agent to believe that he or she had authority. For example, a party commiltes
carmot be held liable for the actions of a rogue or misguided volunteer who purported to
act on behalf of the committee, unless the committee’s own written or spoken word, or
other conduct, caused the volunteer to reasonably believe that the committee desired him
or her to so act. Once an agent has actual authority, however, “[u]nless otherwise agreed,
authority to conduct a transaction includes authority to do acts which are incidentat to it,
usuaily accompany it, or are reasonably necessary to accomplish it.” Restatement

(Second) of Agency, 35; see 1.8, v. Flemmi, 225 F.3d 78, 85 (1st Cir. 2000} Also, “for

purposes of determining whether an agent's acts are within the scope of his authority, the
fact that the agent's act was not specifically authorized is not dispositive, so long as it is
of the general kind he is authorized to perform, and is motivated, at least in part, by a
purpose to serve the pnncipal.” Richman v. Sheahan, 270 F.3d 430, 442 (?th Cir. 2001)

{decided under [llinois law). See also Kolstad v. American Dental Ass'm, 527 118, 526,

544 (1999} (general common law of agency, as codified in section 228 of the
Restatement {Second) of Agency, permits damages against a principal even as to
intentional, forbidden acts of an employes, so long as the “*conduct is of the kind [the
employee] is employed to perform,” “occurs within authorized time and space limits,” and
“is actuated, at least in part, by a purpose to serve the employer.™)

Second, it is necessary to define “agent” to include implied and express authority
in order to fully implement Title I of BCRA. Otherwise, agents with actmal authority

would be able to engage in activities that would not be imputed to their principals so long
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as the prineipal was careful enough to confer authority through conduct or a mix of
conduct .and spoken words.

The definition of “agent™ in the final regulation does not include apparent
authority. “[ Alpparent authority to do an act is created as to a third party by written or
speken words or any other conduct of the principal which, reasonably interpreted, causes
the third party to believe that the principal consents to have the act dene on his behalf by
the person purporting to act for him.” Restatement (Second) of Agency, 27. As has been
noted by commenters, apparent authority is largely a concept created to protect third
partics in economic relationships with a principal. The Commission does not interpret
the use of agency principles in Title I of BCRA to be focused upon protecting third
parties, such as contributors or donors, from unlawful conduct by party committees or
candidates. Rather, the Commission interprets Title [ of BCRA to use agency concepts to
prevent evasion or avoidance of certain prohibitions and restrictions by the use of agents.
In this light, apparent authority concepts are not necessary to give effect to BCRA,

Title I of BCRA refers to “agents” in order to implement specific prohibitions and
limitations with regard to particular, enumerated activities on behalf of specific
principals. The final regulation limits the scope of the definition accordingly in
paragraphs (b)(1) through (b)(4). Each provision in paragraphs {b)(1) through (b)) 1s
tied to a specific provision in Title I of BCRA that relics on agency concepts to
implement a specific prohibition or limitation. The Commission emphasizes that a
principal cannot be held liable for the acticns of a purported agent unless the agent has
actual authority and is engaged in one of the specific activities described in paragraphs

(b)(1) through (4).

75




10

11

12

13

14

15

16

17

(B

19

20

21

22

Paragraph (b)(1) limits a national party commiitee’s liability to an agent’s
auﬂmrizéd actions with regard to two activities. The first is soliciting, directing, or
receiving any contnibution, donation, or transfer of funds. 2 U.S.C. 441i(a)(1)., (2}). The
second is seliciting funds, or making or directing donalions to section 501(c) and 527
organizations. 2 U.S.C. 441i(d).

Paragraph (b)(2) limits the liability of State, district, or local political party
committees to the actions of an agent who has actual authority in four particular areas.
The first is to make expenditures or disbursements of any funds for Federal election
activity, 2 U.S.C. 441i(b)(1). The second is to transfer, or to accept a transfer of, funds
to make expenditures or disbursements for Federal election activity, 2 U.S.C.
441i(b)2)}B)iv). The third is to engage in joint fundraising activities with any person if
any part of the funds raised are used, in whole or in part, to pay for Federal election
activity. 2 U.S.C. 441i{(b}(2)(C). The fourth is to solicit funds, or to make or direct
donations, to section 501(c) and 527 organizations. 2 U.8.C. 441i(d).

Paragraph (b){3) limits the liability of Federal candidates to the actions of an
agent who has actual authority to solicit, receive, direct, transfer, or spend funds in
connection with any election. 2 U.8.C. 44%i{e)(1). The Commission notes thal the
exception to 2 U.8.C. 441i(e)(1)’s general rule found in section (e)}{2) of that section also
applies to agents of such Federal candidates who are or were State or local candidates.

Paragraph (b)(4) applies to State candidates, and limits their liability to actions
taken by their agents who have actual authority to spend funds for public

cormmmunications. 2 U.5.C. 441i(D).
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.11 CFR 200.2(c) Definition of “Directly or mdirectly established, financed,

maintained, or controiled.”

11 CFR 300.2(c) defines “directly or indirectly establish, finance, maintain, or
control,” a term that is used in several provisiens of BCRA. The term appears in BCRA
n the context of national party committees (see 2 U.S.C. 441i(a)(2}), State, district, and
local political party committees (gee, e.g., 2 U.S.C. 441i(b)(2)(B)(iii}), and of Federal
candidates and Federal officeholders (see, e.g, 2 U.S.C. 441i(e)(1)). The phrase
“established, financed, maintaited, or controlled,” without the modifier “directly or
mdirectly,” was already used in the anti-proliferation provisions of the FECA and in the
Commission’s “affiliation” regulation. See 2 U.S.C. 441a(a)(5}. 11 CFR 100.5(g), and
110.3.

Paragraph (c)(1) of section 300.2 enumerates the persons to whom the regulation
applies, and employs the shorthand “sponsor”™ to refer collectively to these persons. A
public interest group supporting campaign finance reform commented that the regulation
should apply to national, as well as State, district, and local political party committess.
Accordingly, given that the term, “directly or indirectly established, financed,
maintained, ot controlled,” is applied to nationa) party committees in 2 U.5.C. 441i(a)2),
the Commission s incorporating this suggestion in the final regulation. Another
commenter suggested that agents should be included in the description of the term
“sponsor,” rather than addressed in another part of the rule. The final rules also adopt
this suggestion. Tn paragraph (¢)(1), the statutory concept of “indirect” establishment,
financing, maintenance, or control is addressed by including actions taken by a sponsor’s

agents on behalf of the sponsor.
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In BCRA, “directly or indirectly establish, finance, maintain, or control™ 1s used
m two t:c:;ntexts, The first 15 determuning when ostensibly separaie entities share a
contribution amount limit. See 2 U.S.C. 441i(b)2)}B)(i11). This usage suggests that the
Commission’s existing affiliation regulation is helpful in understanding what is meant by
“hrectly or indirectly establish, finance, maintain, or contrel.”

The term, “directly or indirectly establish, finance, maintain, or contrel,” 15 also
used in BCRA in what seems to be a slightly different manner. For example, z Siate,
district, or local committee of a political party must not use as “Levin funds™ (see 11 CFR
300.2(1)) any funds transferred to it from, among other persons, “any other State, local, or
distnict committee of any State party, ... or. . . any entity directly or indirectly
established, financed, maintained, or controlled [by the State party committee].”

2 US.C. 44Li(b)2)B)av)(1), (IV}; see also 2 U.S.C. 441i(e)(1). This latter usage

suggests a somewhat different purpose, namely preventing the proliferation of
cominittees or organizations as a means of evading the Levin Amendment transfer
prohitition, as well as other BCRA prohibitions.

The version of 11 CFR 300.2{c) proposed in the NPRM addressed this second
usage of the term “directly or indirectly establish, finance, maintain, or control™ by
ncluding factors that extended beyond the affiliation provisions of 11 CFR 100.5{g}.
Several commenters, including an association of State party officials, several national
party committees, and two State party comniittees, ohjected to this portion of the
regulation proposed in the NPRM, and suggested uniformly that the final regulation
should be based solely upon the existing affiliation regulation in 11 CFR 160.5(g), which

one commentier described as “relatively well-established and well-understood.™ On the
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other hand, two public interest groups supported the Commission’s proposed use of
lactors éxtcnding beyond the reach of 1 CFR 100.5{g}, one of whom argued that
Congress used the term, “directly or indirectly established, financed, maintained, or
controlled,” in several contexts to “make it clear that Congress wanted to move beyond
the current affiliation rules,”

The Commission has concluded that the affiliation factors laid out in 11 CFR
100.5(g}) praperly define “directly or indirectly established, financed, maintained, or
controlled” for purposes of BCRA, Therefore, in paragraph (c)}(2), the affiliation factors
found at 11 CFR 100.5(g){4)(11) have been recast in the terminology demanded by the
BCRA context. Paragraphs (c){2)(i) through (x) of section 300.2 generally correspond to
paragraphs (g}(4)(ii){A) through () of section 10{0.5, This change in terminology, for
example, substituting “entity” for “committee,” and “sponsor” for “sponsoring
organization,” recogmzes that affiliation concepts are being applied in a different context,
and is nol intended to introduce substantive changes in the applicatien of the factors.
Besides the changes in terminology, the words “and otherwise lawfully” have been added
te the phrase about joint fundraising in paragraphs {c)(2)(vii} and (viii) of section
300.2(c). This addition is intended to preclude any confusion that might arise between
these provisions and the joint fundraising restrictions in subpart B of part 300.

In the NPRM, the Commission sought comment on whether this regulation should
apply only to entities established by a sponsor after a given date {perhaps November 6,
2002, which is the effective date of BCRA)., The Commission also asked, altematively,

whether there should be a rebuttable presumption that entities organized before a given
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dalte are not directly or indirectly established by a sponsor, provided that the sponsor and
the -:a~niit:,.J are not affiliated. 67 Fed. Register at 35658,

The principal Congressional sponsors of BCRA and two public interesl groups
opposed these options. The pnncipal Congressional sponsors state, “There is nothing in
the statutory language that permits the term . . | to apply only to entities established after
the effective date of the Act. .. " Such a rebuttable presumption, they continued, would
“create an obvious loophole for organizations established or controlled by members of
Congress that are currently raising soft money.” One of the public interest groups
commentead that “grandfathering” existing entities would “effectively prop the [soft-
money] loophole open.” The other public interest group opposing this idea said, *“This
would, as a practical matter, allow the activity sought to be regulated by BCRA to
continue on an unregulated basis through the preexisting entity.”

A non-profit organization commented that the Commission should not apply the
new regulation to existing entities that may have been directly or indirectly established,
financed, maintained, or controlled by a sponsor because, “otherwise, the rule would go
aganst any conceivable precept of the BCRA having an effective date after the 2002
general elections.”™ This organization asserts, “'the only relevant question . . . is whether
an entity is controlled by a sponsor after the effective date of BCRA.™ This orpanization
supported the idea of a rebuttable presumption. Several party committees urged the
Comrussion to apply the regulation if there 1s affiliation “on or after the effective date of
BCRAY

The Commission’s regulation must take mto account the fact that certain actions

that cecur before the effective date of BCRA have as much of an impact on whether an
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enlity is “established, financed, maintained, or controlled” by a sponsor as actions that
oceur irﬁmediata]:,f after BCRA’s effective date. For example, an entity that receives a
large infusion of funds from a sponsor before November 6, 2002, may spend these funds
after that date. Mereover, several of the factors set out in the final regulation are
inherently retrospective, that is, they require an historical perspective. For example,

11 CFR 300.2(c)(2)(vi) looks to whether there are “successor entities” indicating
establishment, financing, maintenance, or control. To ingist that 1the relationship between
a sponsor and an entity before November 6, 2002 has no legal effect would render
portions of BCRA and the final rules inapplicable to any number of entities that are
established, financed, maintained, or controlled by a sponsor within the plain meaning of
thase terms and the affilhation rules. Therefore, the Commission has not included a
“grandfather clanse™ in the final regulation. Nevertheless, the Commission notes that,
when applying 11 CFR 300.2(c), events that occurred in the remote past must be
appropriately weighed in the context of the overall relationship between the sponsor and
the entity to determine if affiliation still exists. Also, actions taken by a sponsor and an
entity after November 6, 2002, may cast the past actions in a new light. For gxample, an
entity that received large amounts of funds from a sponsor may return those fimds or
decide not to accept future funding from that sponsor. The entity may also decide to
amend its by-laws or change its officers or directors in 2 manner that affects the
balancing required n applying 11 CFR 300.2(c). Finally, a sponscr and an entity will
have recourse to the advisory opinion process, under paragraph (c)(3), to establish that

post-eftective date actions have altered the relationship between the sponsor and the
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entity. See, e.g., AQ 2000-36 (Comumussion approved disaffiliation of previously
affiliated entities).

In the NPRM, the Commission sought comment as to whether there should be an
exception for a de minimis level of funding by a sponsor. 67 Fed. Repister at 35659,
Only one commenter, a State party commitiee, supported this idea and suggested $5,000
for this purpose. The Comimssion has not included a de minimis exception in the final
regulation. Such an exception does not square with the overall, situation-specific
approach of the regulation, which is to weigh factors such as “[w]hether a sponsor or its
agent provides funds or goods in a significant amount or on an ongeing basis to the
entity” “in the context of the overail relationship between sponsor and the entity.” See
11 CFR 300.2(c)(2), (c)2}(vi). Nor does a de minimis exception appear 1o be supported
by the plain langnage of the statute.

Paragraph (c}(3) provides a mechanism for a sponsor or an entity to request a
determination by the Comtmnission through the advisory opinion process that the sponsor
is no longer deemed to finance, maintain, or control an entity, even if the $ponsor
established the entity. The Commission notes that nothing in paragraph (c){2} should be
construed to require any given entity that has not directly or indirectly established,
financed, maintained, or controlled another entity to obtain a determination to that effect

before the two entities may operate independently of each other.

D. 11 CFR 300.2(d) Definition of “Dishursement”™

Both FECA and BCRA use the term “disbursement,” but do not provide a
definition. The NPRM centained a proposed definition of “disbursement™ as “any

purchase or payment made by a political committee or organization that is not a political
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committee.” One commenter pointed out that this term should not be limited te payments
by political parties or organizations, since it covers spending by individuals or entities
that do not constitute political parties or organizations. See, for example, 2 U.S.C.
441i(b){ 1}, which refers to disbursements by {among others) “an association or similar
group of candidates . . . or of individuals.” The Commission, therefore, is revising the
proposed definition in the final rule to clarify that it covers purchases and payments by a
political party or othet persen, including an organization that is not a political committee,
that is nevertheless subject to FECA or BCRA.

E. 11 CFR 300.2{e) Defmition of “Donation”

In BCRA, Congress uses but does not defline the term “donation.” The
Commission preposed in the NPRM to define a “donation,” in 11 CFR 300.2(e), as a
payment, gift, subscription, loan, advance, deposit, or anything of value given to a non-
Federal candidate, party committee, 501(c) organization, or 527 organization, but not
including a contribution or transfer.

Comments wete sought on specifically excluding from “donation” somne of the
exemptions to “contribution” set forth in existing 11 CFR 100.7{b). The comments were
spht on this approach.

The Commission did not include these exemptions, or any others, in the final nile,
because donations in many cases will be essentially a matter of State law, and thus the
melusion or exclusion of certain payments should be left to State campaign finance law.
For example, in the Levin Amendment, donations of Levin fimds must be in accordance
with State law, with one Federal limitation: 2 $10,000 amount limitation per year per

donor. 2 U1.S.C. 441i(b)(2){B){iii). The Commission believes States should be frec to
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craft their own exeniptions to donations of Levin funds, subject only to the 510,000
overall limitation imposed by BCRA,

Several commenters asked the Commission to specifically incorporate additional
exemptions, such as money spent for redistricting, election recounts, FECA civil
penalties, and legal defense funds. The exemption for recounts i1s addressed in the
Commnission’s current rules at 11 CFR 100.7{b}(20); as are payments for civil penalties,
cf. 11 CFR 9034.4(b)(4). The Commission’s interpretations on the raising and spending
of funds for the purposes of redistricting were done in the context of Advisory Opinions
that interpreted the terms “contribution™ and “expenditure,” See Advisory Opinions
1990-23, 1982-37. The question of legal defense funds implicates not only the definition
of “contribution,” but also the Commission’s personal use regulations at 11 CFR 113.1{g)
m the case of a candidate legal defense fund. With respect to legal defense funds or any
other legal expenses incurred by national party committees, the Commission does not
mterpret the broad language of 2 U.5.C. 441i(z) to permit the receipt or use of any non-
Federa! funds for such purposes.

As with the exemptions in 11 CFR 100.7(b), discussed above, State laws may
address each of these payments in a variety of different ways. In addressing these issues,
the Commission does not believe it is appropriate to require States to follow the
Commission’s precedents, which were established to implement the specific, detailed
provisions of the FECA regarding “contributions™ and “expenditures™ for the purpose of

influencing Federal elections. Moreover, to do so could present issues involving the

preemption of State law.
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Several commenters suggested that the definition of “donation™ be expanded to
include anything of value given to a “person,” to conform with the use of this termn 11
CFR 300,10, 300,11, 300.37, 300.50, and 300.51. The Commission has made this change
to 11 CFR 300.2{e), given the broad statutory reach of the term “donation™ in 2 U.S.C,
441i(a}( 1),

E. 11 CFR 300.2(f} Definition of “Federal account”

Paragraph (f} of section 300.2 defines “Faderal account™ as an account at a
campaign depository that contains funds to be used in connection with a Federal election.
The term “financial depository institution™ proposed in the NPRM has been changed to
the more accurate termn “campaign depository.” See 2 U.S.C. 432(h) and 11 CFR 103.2.

Seme commenters asked the Commission to include in this definition the
requirement that only Federal funds and funds transferred for the purpose of paying the
non-Federal share of allocated expenditures may be deposited into these accounts. This
topic is treated elsewhere in the Commission’s rules and in this rulemaking. See 11 CFR

103.3, 106.5(g), 300.30, and 300.33.

4. 11 CFR 300.2{g) Definition of “Federal funds™

Paragraph {(g) of section 300.2 defines “Federal funds” to mean funds that comply
with the limitations, prohibitions, and reporting requirements of the FECA. The
Commssion received no comments regarding this definition.

H. 11 CFR 3030.2(h) Drefinition of “Levin account™

Section 300.2(h} defines “Levin account™ as an account established by a State,
district, or local committee of a political party pursuant to 11 CFR 300,30 for purposes of

making expenditures or disbursements for Federal election activily or non-Federal
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activity {subject 1o State law) under 11 CFR 300.32{b). The Commission revised the
deﬁnitioﬁ proposed in the WPEM to clarify that these accounts must be established at a
campaign depository in accordance with 2 U.5.C. 432(h).

The NPRM raised substantive questions on the operation of these accounts. The
cormments that addressed these questions are discussed in connection with 11 CFR

300,30, below.

I 11 CFR 300.2(1) Definition of “Levin funds™

As explained above, BCRA’s Levin Amendment provides that State, district, and
local political party committees may spend certain essentially non-Federal funds for
Federal election activities if those funds comply with cettain requirements. 2 U.S.C.
4411(b)2)A)(ii). Thus, these funds are unlke Federal funds, which are fully subject to
the Act's requirements, and unlike ordinary non-Federa! funds because they are subject to
certain additional requirements under BCRA. Section 300.2(1) defines these funds as
"Levin funds,” with the intention that "Levin funds" become a definite, unambiguous
reference to such funds.

One commenter requesied that the Commission use a “functionally descriptive”
term, such as “specially altocated,” for these funds, rather than the name of their
legislative sponsor. It proved difficult, however, to draft a term that clearly and
unambiguously includes these funds, while excluding all others. For that reason, the
Commuission has retained the term “Levin funds™ in the final rles.

Two commenters suggested that the definition should melude the limits on the use
of the term “Levin funds™ found at 2 17.S.C. 441i(b)(2){A). These restrictions go to the

use of the funds, and are implemented in 11 CFR 300,32, to which the definition in 11
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CFR 300.2(1) already expressly refers. Therefore, these restrictions are not repeated in
this deﬂﬁitinna] paragraph.

J. 11 CFR 300.2{(1) Definition of “Non-Federa) account™

Section 300.2(3} defines “'non-Federal account™ as an account thal contains funds
te be used in connection with a State or local election. The term “financial depository
institution™ proposed in the NPRM has been deleted because non-Federal accounts are
not required to comply with 2 11.5.C. 432(h). No commenters addressed this paragraph.

K. 11 CFR 300.2(k) Defimtion of “Non-Federal funds”

This section defines "non-Federal funds” as funds that are not subject to the
limitations and protubitions of the Act. No commenters addressed this definition.

L. 11 CFR 30{.2{m} and {n} Definitions of *to solicit,” and “to direct”

The NPRM proposed a defimtion of “to solicit or direct” a contribution or donation,
which would be located at 11 CFR 3(.2(m). The proposed definiticn included a request,
suggestion, or recommendation to make a contribution or donation, including those made
through a condwit or intermediary. However, the proposed definition did not construe
advice or puidance as to applicable laws to constitute a “solicitation.™ The Commission
songht comments as 1o how the concept of “solicitation” should be applied to a series of
conversations which, taken together, constitute a request for contributions or donations,
but which de not do so individuoally. Comment was also sought as to whether the
proposed definition is too broad or narrow, as well as to whether the term “direct” in
BCRA should be interpreted to fellow the earmarking rules regarding contributions

directed through a conduit or intermediary under 2 U.S.C. 441a(a)8). Commeni was
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alse sought as to whether the passive providing of information in response to an
unsolicited request for information should be specifically excluded from this definition.

Two commenters, a labor organization and a public interest organization,
expressed qualified support for the proposed rule. The labor organization stated that it
concurred with the proposed rule, and that it particularly endorsed the express
acknowledgment that the mere provision of information or guidance as to applicable legal
requirements does not fall within the statutory language. The public interest organization
stated that the proposed rule was “generally consistent” with the letter and spirit of
BCRA. For purposes of clanty, it suggests that the propesed rule be revised to read:
“Merely providing information or guidance as to the requirements of applicahle law is
not a solicitation.”

In contrast, five commenters argued that the proposed nule is too vague er broad.
A group representing certain State parties states that the phrase “request, suggest and
recornmend” is an invitation for endless Commission investigation. This commenter
urged that “solicit” be limited to an explicit request that a person make a contribution.
This commenter also supported including examples in the Explanation and Justification
of what is not soliciting or directing. Likewise, national party political organizations
asserted that the final rule should not contain a reference to “suggestion” because that is
too vague a term, and compels inquiry into whether a communication conveys a sense, or
creates an impression, of a solicitation. These commenters believe BCRA's rules should
be concrete. This group further urged that ¢lear exclusions should be provided, such as

for inquiries into positions or issues, as well as political speech or commentary to an
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audience who may respond with contributions, in the absence of an cxprass request for

them.

Another cormnmenter, a public interest organization, stated that “ambiguous
standards” such as “suggest[ion]” or “'series of conversations” will merely lead to
confusion. This commenter suggested that the Commission [ook to past advisory
opinions for puidance. Similarly, a State and a national political party argued that
“request, suggest and recommend” is unconstitutionally vague and potentially overbroad,
as it would involve an investigation into what a person meant in a series of conversations,
and would thus chill political speech. Several party committes cornmenters argued that
solicitation should be confined to an explicit request that an entity make a contribution.

Three commenters argued that the proposed rule is too lenient. One public
interest organization stated that the discussion should include scenarios where a person
suggests where a contributor who has already decided to make a contribution should send
their contnibution. This commenter read the propoesed rle a5 confining itself to
candidates, commntiees and nonprofits, and suggested it should also apply to solicitations
from individuals, partnerships, labor organizations, and cerporations. Another public
interest organization agrees with the first point of the previous response. The sponsors of
BCRA stated that the proposed definition fails to capture the plain meaning of the words
and to effectuate the central goal of the law. They support the position regarding
suggestions to already-willing contributors. These commenters read the proposed ruie in
the same manner as the public interest organization, as if it only applies to candidates,

committees and nonprofits. They state that “certain provisions in the Act apply to
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soliciting coniributions from any ‘person,” which would obvicusly include individuals

and corporations.” They urge that the rule be modified to reflect this.

The Commission has determined that the concepts of “to solicit™ and “to direct”
embody very different activity, and they thus should be separately defined. Accordingly,
11 CFR 300.2{m) defines “to solicit,” and 11 CFR 300,2(n} contains the definition of “to
direct.” Both definitions include “transfer of funds” in addition to “contnibution” and
“denation,” because the phrase “transfer of funds™ appears several times in seriatim with

“contribution” and “donation™ in applicable rules. See, e.g., 11 CFR 300.2{b)(1){i).

The Commission has issued 2 number of advisory opinicns over the years
regardmng the issue of what is and what is not a solicitation. These advisory opinions
have invariably involved situations where corporations wished to make public to a
limited audience the activities of their separate segregated funds.® See, .8., Advisory
Opinions 1991-3, 1988-2, 1982-65, 1979-13 and 1979-6.

In these advisery opinions, the Commission has generally held that the
publication of the activities of a separate segregated fund (“SSF™") was not considered a
solicitation because the publication did not encourags readers to support the SSF's
activities or facilitate the making of contributions. In one case, however, AQ 1979-13,
the Commission did determine that the way the information was presented resulted in a
solicitation. In that case, as the Commission noted, “the article state[d] the amount of

money raised and spent by [the $5F] and the methods used by [the SSF] in determiming

! Because corporations can issue written selicitations for contributians for thei stparate segregated funds
only twice in ong year o employees outside of the restricted class, see 11 CFR | 14,6, the issue of what is

and what i not a solicitation tzkes on great importance.
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to wham it should contribute. The article further point[ed] out the number of comporate
ernplﬂyeés whe “participated in' [the SSF’s} activities in 1978 and mclude[d] a quotation
from [the S5F’s] chairman: ‘I was glad to see that [the corporation] has so many
employees who realize that the welfarc of us all is tied very closely to government
policies and attitudes toward business. [The SSF] is one way we can make the voice of
business people and our industry heard m this county. I hope we continued [sic] to have
such an enthusiastic group.”™ The Commission noted that, “The iegislative history of the
Act indicates that informing persons of a fundraising activity is considered a solicitation.”
The Commission determined that the proposed article would be a solicitation within the
meaning of the Act since it “describe[d the SSF's] activities and encourage[d] employee
participation in the SSF by [commending] the enthusiasm of employees whose
participation in the SSF ha[d] indicate[d] awareness of the connection between their
welfare and government policies toward business.” In subsequent advisory opinions, the
Commission has favorably cited its holding in AQ 1979-13, See, e.g., AO’s 2000-7,
1993-14, 1992-8, 1991-3.

Further, in its Campaign Guide for Corporations and Labor Organizations {June
2001), the Commission set out what constitutes a solicitation on behalf of a corporation’s
separate segregated fund. The Commission noted that, “In addition to a straightforward
request for contributions,” 2 solicitation could exist if a statement in an in-house

publication publicizes the right of the SSF to accept unsolicited contributions from any
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lawful contributor, provides information on how to coniribute to the SSF, or encourages
support fi::-r the 8SF.

Thus, the Commission has previously indicated that activity that does not
comstitute a specific asking may nevertheless constitute a solicitation, with the key
element appearing to be an attempt to persuade a person to make a contribution, where
that person has not otherwise indicated a specific willingness to do so. Given this
longstanding interpretation, which is consistent with the plain meaning of a solicitation,
the final rules indicate that “to solicit”™ means “to request or suggest or recommend that
another person make a contribution, donation or transfer of funds, whether the
contrtbution, donaticn or transfer of funds is to be made directly, or through a conduit or
intermediary. A solicitation does not include merely providing information or guidance
as to the requirement of particular law.”

Comments were sought as to whether the concept of soliciting should apply to a
series of conversations which, when taken together, constitute a request for contributions
or donations. BCRA’s sponsors and several public interest organizations supported
applying the definition to a series of conversations if, when taken as a whole, they are
consistent with a solicitation, stating that, otherwise, restrictions will be sasily
cicumvented. One group of national political party organizations opposed applying the
rule to a series of conversations, stating that it would involve heavy government
mvolvement in deciphering political speech and that the Commission should look only at

express statements.

* The Commission cited these same factors in its Campaign Guide for Corporations and Labor

Orgenizations issued in March 1992,
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For the reasons set forth in the comments of the party committees, the
Commission is nol defiming “to solicit™ in terms of a series of conversations at this time.
However, the Commission may revisit this issue al some future time should events
warrant,

Regarding the definition of the term “to direct,” the Commission sought comment
as to whether it should be interpreted to follow eammarking rules under 2 USC 441a(a)(%).
A group of state party leaders supported imiting “to direct” to the definition at 11 CFR
110.6{b)}{2}, as did one of the national political parties. Onc of the public interest
organizations opposed this approach, stating that this was inconsistent with BCRA and
far too narrow an approach. None of the commenters explained their criticisms in detail.

This issue of the meaning of “to direct™ is also tied to another question asked by
the Cemmission: whether the passive providing of information in response to an
unsolicited request for information should be specifically excluded in this definition.
T'wo commeniers, a public interest organization and the sponsors, felt that the
Commission should not exclude providing information if that information includes the
names of erganizations to which contributions can be made. One commenter, a national
political party, said that such information should be excluded, becanse any other
approach would be unwerkable and lead to endless accusations and investigations.

As several commenters have noted, the act of direction appears to encompass
situations where a person has indicated a willingness to make a contributicn, donation or
transfer of funds that would advance a particular cause, but lacks the identity of an
appropriate organization to which to make the contribution, donation or transfer of funds.

Beyond this Iimited achivity, it is not clear what other activity might constitute
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“direction.” Accordingly, the final rule states thal “to direct” means to provide the name
of a cunciidate, political comnmnittee or organization to a person who has expressed an
interest in making a contribution, donation or transfer of funds to those who support the
beliefs or goals of the contributor or donor. The final rule in 11 CFR 300.2{n) also
includes a statement indicating that merely providing information or guidance as to the
requirements of particular law is not direction.

M. 11 CFER 300.2{(o) Definition of “Individual holdine Federal office”

New section 300.2(0), which paralleis 11 CFR 100.4 (definition of “Federal
office™) and 11 CFR 113.1(¢) (definition of “Federal officeholder™, has been added for
Ihe reader’s convenience. Consistent with those sections and 2 17.8.C. 431(3), it states
that “individual holding Federal office™ means an individual elected to or serving in the
effice of President or Vice President of the United States; or a Senator or a
Representative in, or Delegate or Resident Commissioner to, the Congress of the United
States.

N. Definition of “Promote or support, or attack or oppose”

In BCRA, Congress defined “Federal election activity” {(FEA) as, ameng other
things, a public communication that refers to a clearly identified Federal candidate, and
“that promotes or supports ... or attacks or opposes” the candidate or his or her opponent.
2U.8.C. 431{20)(A)(i1). The term “promotes or supports, or attacks or opposes™ is not,
however, defined in BCRA. In the NPRM, the Commission proposed a definition that
incorporated the concept of “unmistakably and unambiguously” encouraging actions to
elect or defeat a clearly identified candidate, Cf Buckley v, Valeo, 424 U.S. 1, 43-44

{1976} (restricting the reach of some provisions of the Act to “communications that
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include[d] an explicit and unambiguous reference to a candidate.”) The Commission also
included. language in proposed section 300.2(1) from its existing express advocacy
regulations, 11 CFR 100.22(a) and {b}, but attempted to broaden ibe scope of these
provistons in order 1o effectuate BCRA’s intention of enlarging the scope of regulated
communications. The NPRM sought comments as to whether its proposed definition was
toe broad or too natrrow, and why. Comments were also sought as to what definition is
most likely to survive Constitutional scrutiny.

Several commenters believed that the definition proposed in the NPRM construed
the statutory term too narrowly, and criticized the use of the “express advocacy™ test as a
foundation for the proposed regulation. The principal Congressional sponsors of BCRA
stated, “[b]ecause the meaning of these statulory terms is clear, it is not necessary for an
extensive additional regulatory definition to be developed.” A public interest group
staled a similar view, that the words of the statutory term, “speak for themselves and do

1ot need to be defined by the regulations.” One public interest group commented that
“in order to give proper effect to the State party soft money ban . . ., this phrase must be
given the sweep intended by Congress,” Several other commenters made similar
statements about the “sweep” that should be given to the 1erm by the definition.

The principal Congressional sponsors stated that the “Commission should apply
the statutory language . . . using a broad nexus test that captures public communications
that tend to increase support for or opposition to Federal candidates.” They referred to
the Commission’s former “electioneenng message™ standard as a good approximation of

the intent behind the term, “promote or support, or attack or oppose.” See Advisory

Opmions 1984-15, and 1983-14. But see Statement of Reasons of Vice Chairman Wold
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and Commissicners Elliott, Mason, and Sandstrom on, and see also Statement for the

Record of Commissioners McDonald and Thomas on, the Audits of "Dole For President
Corarmtleg, Inc.," the "Clinton/Gore *96 Primary Commities, Tnc.," "Dole/Kemp '96,
Inc.," the "Dole/Kemp '96 Compliance Committee, Inc.," the "Clinton/Gore '06 General
Commitiee, Inc.” and the "Clinton/Gore "96 General Election Legal And Compliance
Fund." (The Statement of Reasons rejected the “clectioneering message™ standard). Two
other commenters also suggested that the “electioneering message” standard provided
gurdance 1n construing the term, “promote or suppor, or attack or oppose.”

Three commenters specifically argued that a broad construction of the term is
constitutional. The principal Congressional sponsors commented, “the U.S. Supreme
Court noted that spending by political committees—such as the political parties—is ‘by
definition, campaign related,” citing Buckley v. Valeo, 424 U.S. 1, 79 (1976). They
argue that the “express advocacy™ test applies “only with respect to certain non-party
entities whose spending is not by definition campaign-related.” (Emphasis in criginal.)
The other two commenters made similar points.

A national party committee and two labor organizations, conversely, commented
that any attempt to define this term that goes beyond express advocacy is
unconstitutional. One of these commenters cited Buckley, 424 10.5. at 44, n. 52. A State
party commiittee and an association of State party officials identically characterized the
regulation proposed in the NPRM as “unconstitutionally vagne and overbroad.”

The Commission has decided 1o defer attempting to define the term “promotes or
supports, or attacks or opposes.” The Commission notes that this term is also g

potentially important component of Title Il of BCRA, where it appears as the aliernative
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defimtion of “electioneering communication™ should the primary definition be held to be
-:{:rnstitl.u:.i-::nall1»,r insufficient. See 2 U.5.C. 434(){3){A)ii}. Because this key term
appears in another portion of BCRA and the Commnssion has not elicited comment on the
impact of defining the term in the context of Title 11, the Commission intends to issue
shortly a separate Notice of Proposed Rulemaking that specifically seeks comment on

whether and how this term should be defined, with a view toward both relevant contexts.

Subpart A — National Party Committees

11 CFR 300.10 General Prohibitions

BCRA prohibits national party committees from raising and spending non-Federal
funds, that is, funds that are not subject to the prolmbitions, limitations, and reporting
requirements of the Act. See 2 U.5.C. 441i{a), The Commission is placing the
regulations that address this prohibition in a new part of the Code of Federal Regulations,
11 CFR part 300, subpart A, In addition to this new subpart, the Commission is
amending several sections of its current rules to conform with BCRA's prohibition on
national party commitiees and Federal candidates and officeholders raising and spending
non-Federal funds.

section 300.10(a) tracks the language of BCRA, which prohibits national party
committees from soliciting, receiving, or directing to another person “a conttibution,
donation, or transfer of funds or any other thing of value,” or spending funds that are not
subject to the Act’s prohibitions, limitations, and reporting requirements. Accordingly,

as of November 6, 2002, BCRA's effective date, national party committees must not

o7




10

11

12

13

14

15

16

17

18

1%

20

21

22

receive of solicit or direct to another person contributions or donations from corporations,
labor nrémizati-:}ns or other prohibited sources, and must not receive or solicit or direct to
another person contributions or donations from individuals and others that exceed the
limitations of the Act. Additionally, after a brief transition period set forth in 11 CFR
300.12, discussed below, all expenditures and disbursements made by a naticnal party
committee, including donations to State and local candidates and donations and transfers
to State party cornmittees must be made with funds that comply with the limitations,
prehibitions, and reporting requirements of the Act.

BCRA’s ban on raising and spending non-Federal funds by national party
comumittees has widespread application. Tracking the language in 2 U.S.C. 441i(a)2), 11
CFR 300.10(c) provides that the ban on raising and spending non-Federal funds also
applies to the national congressional campaign committees {currently, the Democratic
Senatorial Campaign Committee, the National Republican Senatorial Committiee, the
Democratic Congressional Campaign Committee, and the National Republican
Congressional Committee), to officers and agents acting on behalf of a national party
committee or & naticnal congressional camipaign committee, and to any entities directly
ot indirectly established, financed, maintained, or controlled by either. 2 U.S.C.
441i(a)(1) and (2). As noted by one of BCRA’s congressional co-sponsors during the
congressional debate, “{tlhe provision is intended to be comprehensive at the national
party level. Simply put, the national parties and anyone operating on behalf of them are
not to raise ot spend nor to direct or contrel sofi money.” 148 Cong. Rec. H408-409

{daily ed. February 13, 2002){statement of Rep. Shays).
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Thus, under BCRA and 11 CFR 300.10, a Federal candidate or a Federal
nfﬁcehal.der acting on behalf of a national congressional campaign comimittee must not
solicit or direct to any person funds from corporations or labor orgamzations, or funds
from individuals or entities in amnounts that exceed the Act’s contribution limits.

Section 300.10{b) tracks the stalutory language at 2 U.S.C. 441i{c). It provides
that national parties and others covered by section 300,10(a) must use only Federal funds
to finance Federal election activity.

Section 300.10(a}{3) makes clear that national parties cannot raise, spend, or
direct to another person Levin funds. See 2 U.8.C. 441i(b)(2}{A) and {B) and 11 CFR
300.31 and 300.32, which are discussed below.

The NPRM noted that the Commission would address in a subsequent rulemaking
whether BCRA bans national party committees, and their officers and agents, from
directing non-Federal funds to a host committee for a national party convention in light of
the statutory language that they are not permitted to direct non-Federal funds to other
persons. See 2 [1.S.C, 44ti(a)(1). In comments submitted to the NPRM, BCRA s
sponsers stated that since BCRA prohibits national parties and their agents from
soliciting or directing non-Federal funds to any person, they could not raise or direct non-
Federal funds to host committees. 2 U.S.C. 431{11) of FECA defines person to include
“a committee . . . or any other organization or group of
persons . . . ." The Commission has decided that the sponsor’s interpretation of BCRA
and additional 1ssues concerning BCRA’s effect on conventions will be addressed in a

future rulemaking on national party conventions.
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Virtualiy all of the commenters opined that the definition of "agent™ was critically
important to many of BCRA’s provisions, including 11 CFR 300.10. As discussed in the
Explanation and Justification for 11 CFR 300.2, the comments submrited by party
committees urged that the Commission adopt a narrow defimtion of “agent™ to
encompass only persons given express oral or written authority to engage in specific
conduct because of the many volunteers and others involved in political campaigns over
whoem parties have little or no control and because national party officizls often serve in
more than one capacity. For example, persons who serve on executive committees of a
national party may also serve as a chair of a party. Comments submitted by BCRA's
congressional co-sponsors and certain public interest gﬁ::ups, however, emphasized that
the definition of “agent” must be broad enough to make BCRA's prohibitions on raising
non-Federal funds complete and effective, so that the prohibition cannoet be easily
circumvented by using a staff person or intermediary to raise non-federal funds as long as
the national party or its officials do not expressly authorize, orally or in writing, the staff
person or intermediary to raise non- funds on their behalf.

The Commission shares the concerns expressed by these commenters. It notes
that the breadth of the national party non- funds prohibition is already limited in 2 U S.C.
441i(a}(2) and in 11 CFR 300.11(c) to the extent that the prohihition applies to officers
and agents “acting on behalf” of national parties. This limiting construction appears in
other Federal statutes and indeed, in some campaign finance laws. The Commission has
also attempted to address the concems of all of the commenters in the definition of

“agent” in Section 300.2{(b). Ses discussicn ahove.
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Several parly commiltee commenlers expressed the view that, despite BCRA’s
broad prr;"-hihitinn on national parties’ raising and spending non- funds, the Commission
should consider a rule that would permit national parties to continue to mainlain non-
Federal accounts devoted specifically to support and local candidates as long as funds
raised for such an account meet the source and contribution limits of the Act. This
position is bascd on the NPRM's discussion of “leadership PACs” maintained by
candidates and particularly on comments made by Senator McCain, a principal BCRA
sponsor, during the Senate debate, a part of which was referenced in the NPRM. In
Senater McCain’s floor remarks, he interpreted 2 U.S.C. 441i(e)(1)B) (11 CFR 300.62)
to permit a Federal candidate or officeholder to raise funds for both a Federal and non-
Federal account of a leadership PAC provided that the funds raised for the non-Federal
account met the source and contribution limits of the Act. The party committees’
comments specifically referenced another statement made by Senator McCain suggesting
that an officeholder could solicit a donation up to the Act’s contribution limits for the
non- account of a leadership PAC even if the denor already contributed to the PAC's
Federal account. The application of 11 CFR 300.62 tc leadership and candidate PACs is
discussed below. Regardless of the application of BCRA to leadership and candidate
PACs under 2 U.8.C. 441i{e)(1}, however, the plain lanpuage of the bar_l on national party
non-Federal fundraising at 2 U.5.C. 441i{a} cannot be plausibly construed to allow party
committees to continue to raise non-Federal funds for any purpose. The language is
broad in prohibiting a national party committee from soliciting, receiving, or directing to
another person “a contribution, donation, or transfer of funds or any other thing of value”

or spending funds that are not subject to the Act’s limitation, prohibitions and reporting
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requirements. A separate ‘‘non-federal” account, even if it contained funds that complied
with the prohibitions of the Act, would not contain funds complying with the amount
limitations of the Act, if for example, individuals gave $20,000 per year to a national
parly’s account and alsc gave another $20,000 to the party’s “non-federal” account as
suggesied by the party commenters.

The legislative history supports this statutory interpretation. The primary sponsor
of BCRA in the House specifically explained the national party non-Federal funds ban as
follows: *The soft money provisions of the Shays-Meechan bili regarding the naticnal
pohtical parties operate in a straight-forward way. The national parties are prohibited
entirely from raising or spending any soft money . . . The purpose of these provisions is
simple: to put the national parties entirely out of the soft money business.” 148 Cong.
Rec. H408 (daily ed. February 13, 2002} (statement of Rep. Shays). According to
Congressman Shays, the corrupting dangers of funds raised outside the Act’s
prohibitions, limitations, and reporting requirements are present in the fanding of national
parties given that they operate at the national level and “are inextricably intertwined with
Federal officeholders and candidates, who raise money for them . . ." Id. at H409,

In addition, Senator Mc¢Cain, whose comments on the Senate floor were used by
the parties to support their position, filed a supplemental comment responding to the
parties’ comment. Senator McCain stated that Congress® intent was clear that BCRA
prohibits national party committees from raising spending or directing non- funds. He
further peinted out that that an amendment that would have allowed party committees to
continug to raise “soft money” subject to limits on the amounts and purpose failed. The

Commission notes that a House amendment would have continued to permit national
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parties to raise “soft money” for certain activities subject to the Act’s prohibitions,
limitations and reporting requirements that do not exceed $20,000 per year per person.
That amendment was deteated. See 148 Cong. Rec. H459-H465 (daily ed. February 13,
2002).

The party committees also maintain that the Commission should define the term
“donation,” which is not defined in BCRA, to exclude funds received by national party
commistees for certain purposes such as funds provided for redistricting, legal expense
funds, and the paymem of civil penalties for violations of the Act. The parties argue that
the Commission has, over time, recognized these activities as wholly exempt from the
reach of FECA,

As discussed in the Explanation and Justification for the definition of “donation.”
the plain language of BCRA, supported by the legislative history, indicates that the ban
on national party raismg and spending non-Federal funds was intended to be broad,
prohibiting a party from raising, receiving, or directing to another person “ a contribution,
donation or transfer of funds, or any other thing of value™ or spending “any fimds” that
are not subject to the Act’s limitations, prohibitions, and reporting requirements.
Moreover, the Commission’s interpretations on the receipt and spending of funds for
such purposes as redistricting and the establishment of legal expense funds involve fact-
specific inguiries, which are best addressed in the context of Advisory Opinions. See,
€.g., Advisory Opinion 1990-23. Indeed, in some instances, funds raised and accepted by
a political committee to pay for legal expenses may constitute a contribution subject to
the Act’s prohibitions, limitations and reporting requirements, Seee.g., Advisory

Opinicn 1980-57. Consequentiy, neither 11 CFR. 300.10 nor the definition of “donation”
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in 11 CFR 300.2{e} contains a sweeping exclusion of donations that would permit
national parties to raise funds for these purposes under any and all circumstances. In
addition, the payment by a national party commuittee of legal fecs incurred by a candidate
would mvolve a detenmination as to whether the payment constitutes a contribution to

that candidate.

11 CFR 300.11 Prohibition on National Party Fundraising for Certain Tax-Exempt

Orzamzations.

BCRA prohibits national party committees, their officers and agents, and entities
directly or indirectly established, financed, maintained, or controlled by them from
raising any funds for, or making or directing any donations to, certain tax-exsmpt
organizations. 2 U.S.C. 441i(d){1). BCRA’s prohibiticn on this type of denar and
fundraising activity extends oniy to tax-exempt organizations with a political purpose or
that conduct activities in connection with a Federal election. Specifically, this prohibition
extends to organizations exempt from taxation under 26 U.S.C. 501(c) that “[make]
expenditures or disbursements in connection with an election for Federal office
{including expenditures or disbursements for Federal election activity).” [Id.
(Organizations formed under 26 1.8.C. 501(c) are referred to as “501(c) organizations”
below.) The ban also extends to political organizations exermnpt from taxation under 26
U.S.C. 527 (referred to as “Section 527 organizations™ below). These entities are defined
in the Intemal Revenue Code as parties, committees, associations, funds, or other
organizations organized and operated primarily to directly or indirectly accept

contributions and make expenditures for the “exempt function” of influencing or
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attempting to influence the selection, normnation, election or appointment of an
individuﬁ] to a Federal, State, or local public office, political organization office, or
elechion of Presidential and Vice Presidential electors. 26 U.S.C. 527(e){(1} and (2).
BCRA exeludes certain section 527 organizations as discussed below.

The regulations implementing this provision are set forth in new 11 CFR 300.11.
A parallel provision of this regulation, 11 CFR 300.50, and others affecting tax exempt
argamzations that also appear elsewhere in Part 300, have been placed together in subpart
 for the convenience of those interested in locating rmles pertaining to fundraising and
donations to tax exempt organizations.

Section 300.11 as proposed closely tracked the language of BCRA. The final rule
has taken into account comments received on questions posed in the NPRM, as discussed
below.

A. General Prohibition

Section 300.11(a)(1) and (2) of the final rules remain unchanged from the
proposed rule except for miner language changes to the description of national
congressional campaign committees to conform with other formulations of the phrase.

Paragraph (a)(3) implements BCRA’s prohibition on national party committee
fundraising for and donating to a section 527 organization unless the organization is a
“pelitical committes,” a and local party cormmittee, or an authorized committes of a or
local candidate. In the context of a parallel provision in 11 CFR 300,37 applicabie to and
local party committees, the NPRM asked whether “political commitiee” should mirror the
definition of that term in 2 U.8.C. 431(4), which would encompass only organizations

that make contributions to and expenditures on behalf of elections or whether it should
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be interpreted to encompass -registered political committces that support enly and local
u:andidat.es.

BCRA’s cosponsors stated that “it wonld be in keeping with the intent of BCRA
to carve out from the definition of *political committee” a distinction that would permit
distnct and local party committees to make a non-federal denation™ to a section 527
organization registered as a State political committee as long as the commitiee does not
make expenditures and disbursements in connection with a Federal election, including
expenditures and disbursements for Federal election activity. Several party committes
conmunenters and at least one pubhic interest group agreed with this approach. Only one
public interest commenter disagreed, stating that permitting and local party committess
10 fundraise for, or donate to, political committees “would be contrary to the lstter and
spint of BCRA.™ None of the commenters addressed this provision in the context of the
national party prehibition, perhaps because it was not specifically asked.

Although the construction of “political commities™ addressed by the commenters
may be permissible as apphed tc , district and local party committees in 11 CFR 300.37,
the Commission concludes that the broad prohibition applicable to national party
fundraising and spending in 2 U.5.C. 441i(a) prevents a similar construction in 11 CFR
300.11. Thus, Section 441i(a) prohibits national party committees frem soliciting or
directing to anothet person *“a contribution, donation or transfer or funds or any other
thing of value™ or spending any funds that are not subject to the limitations, prohibitions
and reporting requirements of the Act. Funds solicited or directed by a national party
committee to a -registered Section 527 organization are not be subject to the reporting

requirements of the Act. Accordingly, in the final rules, paragraph {a)(3){i) of 11 CFR
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30011 prohibits national party committees from soliciting funds for, or making donations
toa Secﬁnn 527 “political commiitee™ unless the orgamization 1s a “political committes”
as defined in 11 CFR 100.5.

Paragraph (b) of Section 300.11, describing the other persons and entities to
whom the prohibition applies, remains unchanged from the proposed rule. The NRPM
asked whether the final rule should provide examples of the types of persons and entities
covered by this provision, and scught specific examples that might illuminate the scope
of this provision. Although many commenters expressed approval for including
examples as to who is covered by the provision, none provided specific examples. The
final rule does not include specific examples.

The NPRM also sought comments on whether the regulations should contain a
temporal requirement so that the prohibition on national and party fundraising and
donations to non-profits is appropriately circumscribed and does not encompass, for
example, an organization thal made expenditures and disbursements in connection with a
Federal election many years ago but has not done so recently and does not plan to do so
in the future. The final rules contain a temporal requirement, which has been
incorpeorated into the definition of a 501(c) organization “that makes expenditures and
disbursements i connection with a Federal election.” See 11 CFR 300.2(a). See the
discussion above relating to 11 CFR 300.2(a).

One nonprofit organization urged the Commission to exclude 501(¢)(3)
crganizations from the party committee fundraising/donation prohibitien. This
commenter argued that because 501(c)(3) organizations are reguired by tax law to

undertake only election-related activity that cannot benefit any particular candidate or
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party, they should not be subject to the prohibition, However, the plain language of
BCRA applies to all 501({c} organizations that make disbursements or expenditures in
connection with Federal elections, including expenditures and disbursements and for
election activity. Financing certain voter registration and GOTV activities are considered
election activities under BCRA and new 11 CFR 100.24, Moreover, all voter registration
and GOTYV activities, even nonpartisan activities, are capable of having an impact on
elections. Indeed, BCRA’s co-sponsors specifically indicated in their comments that
nenpartisan voter regisiration drives or GOTV activities were not intended to be excluded
from the definition of Federal election activity. The Commission notes that this provision
does not prolubit nonprofit organizations from undertaking any type of voter registration
or GOTY activities. Because Congress clearly could have excluded 501(c)(3)
arganizations from this provision but chose not to do so, the final rules do not include any
such exclusion or exemption.

B. Safe Harbor Provisions

The NPRM asked whether a safe harbor provision should be provided so that a
national or party committee and others affected by the prohibition can safely fundraise or
make a donation to a Section 501(c) or a Section 527 organization if they take certain
steps to ensure that the organization is not one that falls within the prohibition. The
NPRM gave examples of such safe harbors such as 1) obtaining and examining a 501(c)
organization’s application for tax exempt status or annual Form 990 tax return to
determine whether the organization has reported making, or indicates plans to make

expenditures or disbursements in connection with a Federal election, or 2) with respect te
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current or planned activity, obtaining and examining a certification from the organization
that indicates it does not make, or plan 10 make such expenditures.

The commenters agreed that the regulations should provide a safe harbor for
national and party commiltees. The commenters split, however, on what the safe harbor
should be. The primary co-sponsors of BCRA and one public interest group suggested
that Section 501(c) and Section 527 organizations be required to file sworn certifications
with the Commission, enforceable under 18 1.5.C. 1001, upon which a party could rely
in determining whether it could solicit funds for, or make or direct donations to such
organizations. The co-sponsors urged that party committees be held strictly liable for any
violations of the Act if, in the absence of such a certification, an organization
misrepresents itself.

Without addressing the concept of a safe harbor, another public interest group
commented that a party committee should be required to obtain a sworn certification
from a Section 501(¢) or a Section 527 organization for whom it wishes 1o solicit or to
whom it wishes to donate or direct funds,

Several party committee commenters expressed approval for a safe harbor that
would permit a party committee to obtain and rely on applications for tax exernpt status
or Form 990 tax returns to determine whether it could permissibly fundraise for, or
donate to, 2 tax exempt organization. One commenter suggested that party committees
be given a choice between obtaining certifications or relying upon publicly available tax
docurnents. A labor organization argued that the reguiations should not require party
cornrmtiges to investigate non-profits it wishes to donate to or assist, Rather, this

comrienter urged that the Commission adopt specific language that a party commitiee
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could use, presumably in a cover letter, when it makes a donation 10 a 501{c)toserve as a
save harﬁar “from prosecution.” The commenter suggested that the party commities
merely be required 1o Lo the Section 501(c) erganization that any funds it donated cannot
be used {or activities that would “constitute an expenditure in a federal election.”™

In constdering how best to implement these BCRA provisions, the Commission
has concluded that a safe harbor is an appropriate way to help ensure that party
committees, and others to whom 11 CFR 300.11 and 300.37 apply, comply with the Act.
The Commission believes that requiring a 501(c) organization to file a certification with
the Commussion would be burdensome. However, requiring party committees and others
covered by this provision to ebtain a sworn certification from an official with knowledge
of the activities of an organization’s activities is the best way to ensure the party
committee or other person has reliable information as to whether a particular organization
engages in certain election-related activities. Form 990s tax return forms may not clearly
show whether an organization has undertaken specific election-related aclivities.
Mareover, these forms do not provide information on curtent activities. Accordingly,
new paragraph (c) of the {inal rule provides that a party committee may obtain and rely
upon a certification from a Section 501(c) organization to determine whether it may
permissibly raise funds for, or make or direct donations to, the crganization. New
paragraph (d} of the final rule sets forth specific criteria a certification must include,
including: 1) the certification is signed and sworm to by an officer or other authorized
representative with knowledge of the organization’s activities, and 2) the certification
specifically states that, within the current election cycle and within the two vears

preceding the current ¢ycle, the organization has not, and does not intend to, engage in
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specific types of activity that constitute making expenditures or disbursements in
connection with a Federal election. Paragraph {d}(2)(i} also requires that a Section 501(c}
erganization that is exempt from taxation must provide with the certification, its Form
990 tax returns for the current election cycle and the last two fiscal years preceding the
cycle as well as its application for tax exempt status.  Although these forms by
themselves may not necessanily provide sufficient information to determine whether an
organization has made dishursements and expenditures in connection with a Federal
clection, the provision of these publicly-available forms to a party committee with a
certification will enable a committee to ask any necessary questions to ensure that an
organization is not one the committee is prohibited from assisting. In the case of an
organization that has submitted an application for determination of tax exempt status
under section 501(c) but has not yet been granted or denied such status, paragraph
(d)(2)(ii) requires the organization to provide to the party commitiee its Farm 990 tax
return and its application for tax exempt status once these documents are available. The
Commission believes that requiring an organization to file a certification with the

Commission would be too burdensome.

11 CFR 300.12 Transition Rule

One of the BCRA amendments to the FECA is the prohibition on national party
committees raising and spending non-Federal funds after November 5, 2002, the effective

date of BCRA.® 2 U.S.C. 431 note. BCRA, however, created a transition period between

® The raising and spending of non-Federal funds by State, district, and local committees or organizations

are addressed in 11 CFR part 300, subpart B, discussed below.
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Nevember 6, 2002 and December 31, 2002, that permits national party committees to
spend nen-Federal funds in their accounts as of November 5, 2002, for certain expenses
and debts. The mles goveming the use of non-Federal funds by national party
comnmittees, including national congressional campaign committees, during this transition
period are sel forth in 11 CFR 300.12.

A_ Permissible Uses of Fxcess Non-Federal Funds During the Transition Period

Paragraph (a) of section 300.12 describes the two permissible uses of non-Federal
funds in a national committee’s account, other than an office building or facility account,
as of November 5, 2002, They are: {1) to retire outstanding non-Federal debts or non-
Federal obligations incurred solely in connection with an election held before November
6, 2002; or (2) to pay non-Federal expenses or retire outstanding non-Federal debts or
obligations incurred solely in connection with any run-off election, recount, or election
contest resulting from an election held prior to November 6, 2002. BCRA expressty
provides that these non-Federal funds must be used solely for these two purposes and
must be spent before Janunary 1, 2003, 2 U.8.C. 431 note.

The NPRM sought comments on whether the use of the word “solely™ in the
enumeration of the permissible uses of non-Federal funds in paragraph (a} during the
transition period precluded permitting any funds remaining thereafter to be disgorged 10
the United States Treasury or donated to a charitable organization. The Commission
recerved several comments on this issue as well as suggestions for other permissible uses
under paragraph (a).

The commenters split on whether the Commission should permit remaining non-

Federal funds in any non-Federal account to be donated to charity. BCRAs sponsors and
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otre public interest group stated that BCRA provides no statutory basis for transferring
any non-Federal funds as of November 6, 2002, (o nen-profit organizations and doing so
could undermine a central purpose of the law which is to prohibit national party non-
Federal funds from being used in the 2004 elections. Since charitable organizations
under section 170 include section 501(c}(3) organizations, the sponsers peint out that
there is a potential that any donated funds could be used for Federal election purposes in
the next election. Section 501(c)(3} organizations are permitted to engage in voter
registration, get-out-the-vote activities, and other activities defined as “Federal election
activities” in BCRA.

The sponsots suggested that any funds remaining in national parties’ non-Federal
accounts be disgorged to the United States Treasury or refunded to donors on a pro rata
basis. Another commenter concurred with this suggestion, pointing out that because the
statutory language only permitted specific uses during the transition period, any funds
remaining thergafter must he disgorged or refunded. One public interest group
cornmented that the Commission could require disgorgement or permit donations to
charitable organizations as long as the charitable organization is not one that the national
parties would be prohibited from donating to under 11 CFR 300.10(b).

A commenter from a non-profit organization stated that BCRA should be
construed to permit national parties to use any soft money remaining after payment of
non-Federal election-related debts for any purpese currently permitted under FECA,
According to this commenter this construction is warranted because BCRA is silent as 1o
the disposition of funds during the transition period after permissible debts are paid under

paragraph (a) of section 300,12, and only specific uses are prohibited in paragraph (b).
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The commenter firther stated that the rules should permit national parties to transfer non-
Federal funds remaining after non-Federal debt is paid ta 501{c) crganizations because
these orgamzations are required to engage in non-partisan charitable or social welfare
activity under tax law. None of the party committee commenters addressed this issue.

To give effect both to the use of the word “solely™ in 2 U.S.C. 421 note, and to the
legislative intent to prombit national party non-Federal money from being used in future
Federal elections, 11 CFR 300.12{a) limits the use of non-Federal funding remaining in
national party committess’ accounts as of November 5, 2002 to those specifically
enumerated m paragraphs (a)(1) and (2). Additionally, “solely” has been added to the
last sentence in paragraph (a) to emphasize that the debts, obligations, and expenses
described 10 paragraphs (2)(1) and (2) are the only two permissible uses of the national
party committees’ non-Federal funds during the transition peniod. Therefore, national
party committees are not permitted to donate non-Federal funds to charitable
crganizations or to refund non-Federal contributions to contributors after November 5,
2002, Disgorgement of remaining non-Federal funds is discussed below.

B. Prohibited Uses of Non-Federal Funds After November 5, 2002

Under 11 CFR 300.12(b), national party commntiess will no longer be able to use
non-Federal funds for any of the following activities after November 5, 2002: (1) to pay
any expenditure as defined in 2 U.S.C. 431(9); (2) to retire outstanding debts or
obligations that were incurred for any expenditure; or (3) to defray the costs of the
construction or purchase of any office building or facility. The final rules track the

language m the proposed rules. The Commission did not receive any comments
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conceming this paragraph, other than those pertaining to building funds which are
discusse& below.

C._Disposal of Remaining Non-Federal Funds

New section 300.12(c) requires any non-Federal funds remaining after non-
Federal debts and obligations are paid pursnant to paragraph (a), must be disgorged to the
United States Treasury. Although some commenter suggested that national party
committees be permitted to donate the remaining non-Federal funds to a charitable
organization or to refund them, disgorgement to the United States Treasury is consistent
with the Commission’s practice when a contributor has made, and 4 political committee
has accepted, funds prolibited under the Act to ensure thal such funds are not used for
the purpose of influencing Federal elections. Permitting refunds to donors on a pro rata
basis presents problems in the event that some donors do not cash refund checks, which
some donors might willingly do to allow the party committee to make use of the funds.
Disgorgement ensures that excess national party non-Federal funds will not be used in
future Federal elections, and that all impermissible funds are purged from the national

parties’ accounts by the dates required by BCRA.

D. National Party Committee Office Building or Facility Aceounts

BCRA treats nen-Federal funds contained in national party building fund
accounts more siringently than non-Federal funds in the national party committees® other
non-Federal accounts, Under current law, funds in a naticnal party building fund account
may be used only for the purchase or construction of the national party committees’

office building or facility. Beginning November 6, 2002, however, any funds remaining

115




14

11

12

13

14

15

16

17

IR

1%

20

21

22

23

in a national parly building fund account must not be used for the purchase or
construction ol any office building or facility. See 2 U.S.C. 431 note.

In their comments, the sponsors pointed out that while proposed paragraph (e)
enly prohibited excess building funds from being used to construet or purchase a national
party office building, the statutory language prohibits the use of such funds to defray
construction or purchase costs for “any” office building or facility. See 2 U.S.C. 431
note. Paragraph (d) of the final rules at 11 CFR 300.12 incorporates this change.

E. Application

Section 11 CFR 300.12(e} clanfies that these transition rules apply to officers and
agents acting on behalf of a national party committee or a national congressional
campaign committee, and to entities that are directly or indirectly established, financed,
maintained, or controlled by a national party committee or 2 national congressional
campaign committee. The Comrnission did not receive any comments relating to this
provision, which follows proposed paragraph (with one minor change redesignating it as
paragraph (¢)) with one minor change.

E. Allocation and Payment of Expenses During the Transition Period

Section 300.12(f) clarifies that the pre-BCRA allocation rules applicable to
national party non-Federal and Federal accounts in 11 CFR 106.5 remain in effect during
the transihion period. No conmunents addressed this provision. The final rules in
paragraph (f} are 1dentical to proposed paragraph (d). Following the transition period, the
revised and renumbered rules at 11 CFR 106.5, discussed above, will become effective

since national parties will no longer have non-Federal accounts,
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11 {FR 300.13 Reporting

BCRA réquires national party committees, meluding national congressional campaign
commiittees, and any subordinate committee of either, to report all receipts and
dishursements during regular reporting periods. 2 U.8.C. 434{e). New 11 CFR 300.13{a)
tracks the statutory language. Minor changes have been made to the final rule so that it
more closely conforms to the statutory language.

The NPRM sought comment on whether this provision of BCRA was intended to
require reporting by existing entities that currently are not required to report and sought
the identity of any such entities. The primary sponsors of BCRA commented that the
term “subordinate committee” was intended to ensure that any new committees created
by the national party committees would file required reports for all receipts and
dishursements. The sponsors further stated that this provision requires existing entities
that are subordinate to the national parties to report all of their receipts and disbursements
whether or not they are required to do so under current law. The sponsors and several
other public interest group commenters identified the College Democrats and College
Republicans as subordinate committees of the national parties. Nene of the party
committee commenters addressed this point.

Although neither BCRA nor FECA contains a definition of a “subordinate
committee” of a national political party, the phrase is used in 2 U.S.C. 441af{a)(4). That
provision states that limitations on contributions do not apply to transfers between and
among political commitiees that are naticnal, State, district or local committees of the
same political party “includmg any subordinate committee thereof.” In Advisory

Opinion 1976-112, the Commussion concluded that Democrats Abroad was a subordinate
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commitiee of the Democratic National Committee for purposes of 2 17.5.C. 441a(a){4}.
The advié&ry opinion noted that the group was “an organization of American citizens
living overseas who support the basic principles of the National Democratic Party,” had a
central officc in London, and local clubs in several countries that anticipated reaching
political committee status.  The Commission concluded that Democrats Abroad
functioned as a part of the official structure of the Democratic Party and represented the
Democratic Party to Americans living in foreign countries. Factors relied upon in this
conclusion included: the group held fundraisers, the proceed of which were donated to
the DNC; the Democratic Party charter authorized a voting delegating from the group to
participate at the 1976 party convention; the Call to Convention gave the group three
votes to be cast by six delegates elected by group members in accordance with the rules
of the party’s Compliance Review Commission; the group was allowed representation on
the Standing Comumittee of the Democratic Party; and the group functioned as a party
comnmittes by participation in voter registration and GOTYV dnves for the Democratic
Party in 1976. The Commission specifically rejected the conclusion that Democrats
Abroad was the equivalent of a State party commmittee based on the statutory defimitions
of “State committee™ and *“State.”

Based on the prior construction of the term in AQ 1976-112, the Commission
concludes that a “subordinate committes™ of a national party committee is one that is
affiliated with, and participates in, the official party structure of the national party
committee. As applied to a particular group, whether an organization is a subordinate
commutiee of a national party is a factual determination. Based on the broad legislative

intent to prohibit national parties from raising and spending non- funds, however, the
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Commission further concludes that a subordinate committee for the purpose of 11 CFR
E-ﬂl].lﬂ{a.) qualifies as an entity directly or indirectly established, financed, maintained
and controlled by a national committee of a pohtical party.

Singe national parfy comnuttees and entities directly or indirectly established,
financed, maintained and controlled by them cannot solicit, receive, direct, or spend non-
funds as of November 6, 2002, and must dispose of all funds in their non- accounts as of
December 31, 2003, section 300.13{b) requires national party committees and their
subordinate comumittees to file termination reports for all non- accounts, whether or nol a
subordinate committee was required to file disclosure reperts under FECA pnor to
BCRA. Section 300.13{c) makes ciear that the reporting regulations at 11 CFR 104.8 and
104.9 applicable to non-Federal accounts, including building funds, will remain in effect

to accomplish this.

Subpart B — State, District, and Local Party Committees and Organizations

11 CFR 300.30 Accounts

Under new 11 CFR 300.20, State, district, and local party organizations
that are political committees must maintain certain separate acccunits in depositories if
they pay for the costs of voter registration within a fixed time period or for certain voter
identification, GOTV, and generic campaign activity pursuant to 11 CFR 100.24 and
300.32(b){1}. These separate accounts include a Federal account that is to be used
exclusively for Federal as well as mixed Federal and non-Federal purposes; a second
account, known as a Levin account, that 15 ta be used for Federal election activities under

11 CFR 300.32(b){1); and a third, optional account to be used only for strictly non-
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Federal purposes pursuant to State law. The need for separate accounts has been
heightened by BCRA’s separation of State, distict, and local party campaign activity into
three distinet categories for which there are three distinet sets of conditions as to the
funds that may be accepted and used to pay for each type of activity. See 2 US.C.
441i(b). For party crganizations that are not political committees, the final rules set cut
choices rather than requirements regarding separate accounts, including Levin accounts.

Several of the comments received in response to the NPRM agreed with the
proposed requirement that all State, district, and local party committees and organizations
be required te maintain separate Levin accounts, no matter the organization’s size, level
of activity and political committee status, if they desired to undertake certain Federal
election activities pursuant to 11 CFR 300.32(b). Other comments raised directly or
indirectly the issue of whether the Commission should or even could require such
accounts, particularly in light of laws in certain States either limiting the number of non-
Federal accounts that a State party organization may hold ot, more often, requiring
numerous such accounts for varying purposes. It was also argued that the number of non-
Federal accounts held by a party committee or party organization is a State, not a Federal
issue.

In order to assure that the purposes of BCRA are fulfilled, the final rules retain the
requirement that State, district, and local party organizations that are political committees
and that decide to undertake activities pursuant to 11 CFR 300.32{b) must maintain
separate Levin accounts for this purpose. In deciding to reguire such accounts for these
larger committees, the Commission recognizes that within this grouping there are

differences of size, experience with Federal campaign finance regulations, and funding,
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In addition, the Commussion recogmzes that some States already require multiple
accounts, while a few may prolibit more than one account for all activity. It has also
been noted, however, that some State party committees already have as many as 20 to 30
accounts for various purposes, placing in doubt the burdensomeness of multiple accounts.
Most importantly, the Commission is very aware of, and concerned about, the
complexities of FECA as amended by BCRA, including the many conditions and
restrictions arising from the Levin Amendment, and about the resulting record-keeping
and reporting requirements to be imposed upon State, district, and local party
committees. The Commission believes that several important goals of the FECA as
amended by BCRA, including full public disclosure, accurate record-keeping and
reporting, and the reduction in the use of impermissible funds in Federal elections, are
furthered significantly by requiring ali but those party organizations with the least
activities in connection with Federal elections to separate party funds into at least three
distinct accounts to be used for different purposes. In fact, more than one Federal
account and more than one Levin account may be deemed necessary by a single party
comumittee or organization in order to meet particular Federal or State requirements, a
multiplicity that will be appropriate so long as complete records are kept and the activity
of each account is properly reported pursuant to 11 CFR part 104 and 11 CFR 300.35.
With regard to the legal basis for requiring Levin accounts, the Commisgion notes
that, in the NPRM, it referred to Levin funds as a “subset of non-Federal” funds;
however, the accounts into which such funds are to be placed are a separate issue. Levin
accounts themselves are creatures of Federal law. The rules governing the sources and

limitations of funds going into such accounts, and the rules governing the uses of such
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funds, are based on BCRA, even though the statute looks in part to State law with regard
to the pertmissibility of certain sources of funds. Therefore, Levin aceounts are special
accounts set up pursuant to Federal law that petentially contain what would otherwise be
non-Federal funds except for BCRA and 11 CFR part 300, subpart B. They are not non-
Federal accounts subject to State law,

Paragraph (b) of 11 CFR 300.30 addresses State, district, and local party
erganizations that are not political committees. As discussed in the Explanation and
Justification for the rules at 11 CFR 102.5, the principal sponsors of BCRA, in their
response to the NPRM, expressed particular concern about the potential pooling of
Federal funds and Levin funds if State, district, and local party committees that are not
political committees are not also required to maintain separate Levin accounts.
(Consistent with the requirements set out for these organizations at 11 CFR 102.5(h), the
rules in this section provide party organizations that are not political committess with
three choices regarding depository accounts and accounting: (1) the establishment of at
least three separate accounts (Federal, Levin, and non-Federal); (2} the establishment of
two separate accounts (Federal/Levin with general ledger accounting, and non-Federal);
and (3) the use of a general ledger accounting system for all Federal, Levin, and non-
Federal funds. With regard to the last of the three options, the rules emphasize that funds
entered on & ledger as non-Federal receipts may only be reclassified as Levin funds if
donor mient can be ascertained throngh relevant solicitation materials or donor
designations. In addition, those choosing a general ledger systemn are required to back up

any computer-based data at least once a month.
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Paragraph (c) requires all party organizations to keep records and to make them
available to the Commission upon request,

The structure of this scction has been changed since the NPEM. It is now
organized based upon types of orgamization mstead of types of accounts. Paragraph
300.30(a) now addresses the accounts required of party organizations that are political
comnittees, while paragraph 300.30(b} addresses those accounts that may be established
by those party organizations that are not political committees. The rules pertaining to
allocation accounts have been moved to a new section {d).

Paragraph (a){ 1 1) requires State, district, and local party organizations that
qualify as political committees either to maintain Federal accounts or to register a
separate Federal political committee for purposes of undertaking activities in connection
with Federal elections, This paragraph tracks the alternatives set out in 11 CFR 102.5(a)
in this regard. Paragraph (a){1)(ii) requires that only contributions permissible under the
Act be deposited into a State, district, or local party comumittee’s Federal account, even
when such funds may be used in connection with both Federal and non-Federal elections.
Paragraph {a}(1)(i11) sets out requirements for deposits into Federal accounts that are the
same as the requirements at 11 CFR 102.5(a)(2) applicable to all political committees that
make expenditures in connection with Federal and non-Federal elections. Paragraph
{a)(1){tv) requires that only Federal accounts or allocation accounts be used to make
dishursements, contributions, or expenditures in connection with Federal elections. This
procedure tracks the longstanding requirements at 11 CFR 106.5 for transfers to Federal
accounts or to allocation accounts for shared Federal and non-Federal activity, Paragraph

(a)(1}(v) provides that, when a Federal rather than an allocation account is to be used to
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make allocable expenditures, the initial paymeni muost be made from the Federal account
with tim;aly reimbursements from other accounts involved in a transaction.

Paragraph (a)(1){vi) prohibits transfers into a parly committee’s Federal account
from olher accounts of the same party committee or frorn other party committees or party
organizations to pay for Federal election activity, except as permitted by 11 CFR
300.30(a)(6), 300.33, and 330.34. The language of this paragraph in the NPRM has been
changed to better track the requirements of BCRA.

Paragraph (a}(1)(vii} states that Federal funds may be used in non-Faderal
elections, provided that the contnbutors of the Federal funds have been informed that
their contributions will be subject to the limitations and prohibitions of the Act and
provided that the disbursements are reported pursuant to section 300.36. (See. e.g.,
Advisory Opinion 2000-24 in which the Commission found the use of a non-Federal

account to be pemmissive, nel mandatory; see also the Explanation and Justification for

revisions of the Commission’s allocation regulations at

35 Fed, Register 26058 (June 26, 1990} and at 57 Fed. Register 8990, 8991 {March 13,
1992).) The phrase “subject to State law” has been added in response to a cormment on
the NPRM.

Paragraph (2)(2){i} requires State, district, and local party erganizations that are
political committees to establish one or more Levin accounts for purpeses of making
expenditures and disbursements for the activities permitted under 11 CFR 300.32{h)(1).
Pursuant to paragraphs (b)(2){ii) and (iii), a State, district, and local party committee is
permitted to deposit inte its Levin account only those donations solicited and received for

that account pursuant to new 11 CFR 300.31, and must use this account to make
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disbursements and expenditures only for the activities permitted by new 11 CFR 300,32
ar for other, non-Federal activity as permitted by State law.

Paragraphs (b)(2)(ii) also requires that, in order for donations to be placed in a
Levin account, either the solicitations for the donations must have expressly stated that
donations will be subject to the special limitations and prohibitions of section 300.31, or
there must have been an express designation to the Levin account by the donors. Several
commenters objected to these requirements, arguing that they are not in BCRA and
would be unnecessary and/or inappropriate. The Commission has, however, virtually
since its inception, required similar notification of donots and/or expressions of donor
intent in the context of Federal accounts in order to prevent arbitrary decisions on the
parts of party committees as to the uses of monies received, decisions that could in some
cases cause contributors te exceed their individual contribution limits. The
appropriateness of requiring such donor notification or preof of donor intent is
augmented by the fact that Levin accounts are to be created for very specific and limited
purposes pursuant to Federal law. Transparency necessitates some level of proof of
denor awareness of the uses to which donations deposited into Levin zccounts will be
put, while the limitations upon, and the need to report, donations received for Federal
election activities under 11 CFR 300.32(b)(1) and 30{).36 require an shility to track
which donations have been made for those purposes. Paragraph (a}(2)(iv) sets out the
limitations on the use of funds in a Levin account.

Several commenters on the NPRM, including the principal sponsors of BCRA,

expressly approved the use of Levin funds for non-Federal activities if consistent with
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State law. No contrary opinions were received. Paragraph (a)}2)(iii) sets out the
permitteﬁ uses of funds in a Levin account.

Paragraph (a)(3) provides for the use ol non-Federal accounts by State, distriet,
and Jocal party committees, to the extent permiited by State law.

The NPRM requested comments on whether the Commission should continue to
permut the use of allocation accounts for purposes of making allocable expenditures. The
eonsensus of those responding to this question was in the affirmative. Therefore, a new
paragraph {a)(4) is being added expressly permitting the establishment of such allocation
accounts in lieu of making all allocated expenditures from a Federal account and setting
out the requirements for the use of such allocation accounts. Paragraphs (2}(4)(i) and (ii)
state that only certain funds may be deposited in each allocation account, depending upon
whether the purpose of the account is to make expenditures and disbursements that have
been allocated between a party committee’s Federal and non-Federal accounts or to make
expenditures and disbursements that have been allocated between its Federal and Levin
accounts. This reguirement of a separate allocation account for activities undertaken
pursuant to 11 CFR 300.32(b} is necessitated by the requirernents in BCRA that define
the specific funds that can and cannot be used for such activities. Paragraph (a}{4)(ii)
requires that, once allocation accounts are established, they must be used for all allocahle
expenses so long as the accounts are maintained. Pursuant to paragraph (a){4)iv) and
{v), only the amount needed to meet the allocable share of expenses may be transferred
into these allocation accounts and no funds from these accounts may be transferred out to

ather accounts.
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Paragraph (c) requires all party organizations to keep records and to make them

available to the Commission upon request.

11 CFR 300.31 Receipt of Levin Funds

In BCRA, Congress piaced several restrictions on how State, district, and local
political party committees raise Levin funds. New 11 CFR 300.3] implements these
statutory restrictions. Paragraph (a) states as a general proposition a key point in the
statute: a State, districl, or local political party committee that spends Levin funds must
raise those funds solely by itself. 2 U.S.C. 441i(b)(2KB)iv).

Paragraphs (b) and (c} of section 300.31 elaborate on the statutory requirement
that Levin funds must be raised from donations that comply with the laws of the State in
which the State, district, or local party commiittee is organized. 2 10.S.C.
441i(b)(2)(B)(iii). Paragraph (b} states this as a general requrement. More specifically,
paragraph (¢} clarifies the status of donations from sources that are permitted under State
law, but prohibited by the Act. A prime example is donations from cotporations and
labor organizations. Under 2 U.8.C. 441b of the Act, “[i]t is unlawful . . . for any
corporation whatever, or any labor organization, to make a contribution or expenditure in
connection with any election” for Federal office. 2 U.S.C, 441b(a). Under the campalign
finance laws of several States, however, donations by corporations or labor organizations
to political party committees are legal. Section 300.31(c) ¢larifies that in such States
political party commnittee may solicit and aceept donations of Levin funds from
corporations and labor organizations, subject to the other conditions of the Act. (Of

course, if donations from corporations or labor organizations to a political party
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committee are illegal in a State, political party committees in that State would not be able
to accept Levin fund donations from these sources. )

Three commenters expressed concern that section 300.31(c), as published in the
NPRM, could be misinterpreted to allow donations from foreign nationals. One of these
commenters suggested adding the phrase, “other than 2 U.S.C. 441e,” after the word
“chapter.” Although the sweeping nature of the 2 U.S.C. 441¢ as amended by BCRA
seems to preclude the possibility that a donation by a foreign national to a party
committee could be lawful under any State law, the Commission has revised paragraph
{c} of section 300.31 as suggested.

The principal Congressional sponsors commented that paragraph (c) should not be
misinterpreted to allow a donation of Levin funds to a State, district, or local political
party commmttee from a person established, financed, maintained, or controlled bya
person forbidden from providing Levin funds to the committee. The Commission has
addressed this concern in paragraphs (e) and (f} of section 300.31. {=ee discussion
below.)

Paragraph (d}, in general, addresses amount limitations on donations of Levin
funds to a State, district, or local party committee. In the Levin Amendment, Congress
placed a $10,000 per calendar year per donor limitation on donations to a State, district,
and local political party committee to be used as Levin funds. This statutory amount
limitation applies to a person, including “any person established, financed, maintained, ar
controlled by such person.” 2 U.S.C. 441i(b)}{2)(B)}iii). Paragraph (d)(1) clariftes that
this is an aggregate limit per recipient committee (i.c., the aggregate limit applies

separately to each party committee). See discussion of 11 CFR 300.31(d)(3}, below.

128




10

11

12

13

14

15

16

17

18

19

20

2]

22

23

Paragraph (d)(1) did not draw comment. In the NPRM, the Commission sought comment
on whetﬁm its current “affiliation” regulation (11 CFR 100.5(g)) would appropriately
determine whether a person is “established, financed, maintained, or controlled,” within
the meaning of this paragraph. The Commission received no comments on this point.
The Commission, in this rulemaking, is adopting 11 CFR 300.2(c), which is based on

11 CFR 100.5(g}, and which should be applied 1o determine whether certain persons
share 2 $10,000 per year per committee contribution amount limitation under paragraph
{d)(1).

Paragraph {d)(2) addresses those cases in which State law imposes an amount
limitation on donations to a State, district, or local party committee that differs from the
amount limitation in 2 U.S.C. 441i(b)(2)(B)iii} and paragraph {d)(1). Paragraph (d){2}
strikes a balance between respect for State law and protecting the integrity of the Levin
Amendment amount limitation. It makes clear that lower State law amount limitations
prevail over the $10,000 limitation in the Levin Amendment, but that the Levin
Amendment $10,000 limit controls where State law amount limitations exceed $10,000,
There were no public comments on paragraph {d)(2).

Paragraph (d)(3) of section 300.31 addresses the question of whether State,
district, and local committees of the same political party are affiliated for purposes of
applying the donation amount limitation as set forth in paragraphs (d){1} and (d){2) of
section 300.31. See generally 11 CFR 110.3. The paragraph clarifies that such
committees are not considered affiliated only for the purpose of determining compliance
with paragraph (d){(1). See 148 Cong, Rec. H410 (daily ed. Feb. 13, 2002) (statement of

Rep. Shays).
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Three commenters discussed paragraph (d)3). A national party committee
suppurtéd the provision. Anocther cormenter suggested that there should be a “rebuttable
presumption” of affiliation of party organizations “at the same political or geographic
unit” in order to prevent a possible proliferation of party organizations each with its own
$10,000 per donor limit. The legislative history indicates, however, that Congress
contemplated the possibility of such a proliferation of party committees and chose to
address it by imposing a ban on transfers of Levin funds between party committees rather
than by affiliating the committees under a single contribution limit. 148 Cong,. Rec.
H410 (daily ed. Feb. 13, 2002) (statement of Rep. Shays); see 2 U.S.C. 441 2KB(iv).
Therefore, the Commission has not adopted this suggestion.

As mentioned above in the discussion of paragraph (a) of section 300.31, a key
point made in the statute is that expenditures and disbursements of Levin funds by a
State, district, or local political party committees must be “made solely from funds raised
by the ... committee which makes such expenditure or disbursement....” 2 US.C.
4411(b)(2)(B)iv). Congress elaborated on this fundamental requirement by specifically
providing that Levin funds must not be “solicited, received, directed, transferred, or spent
by or in the name of”’ a national committee of a political party, including a national
{ongressional campaign committee, or a Federal candidate or individual holding Federal
office. 2 U.8.C. 441i(b){2)(C)(i}. This statutory prohibition extends to an agent acting
on behalf of a national party committee or a candidate or Federal officeholder, and to any
entity that is directly or indirectly established, financed, maintained, or controlled by a
national party committee or a candidate or Federal officeholder. 2 US.C. 4411(a)(2), and

(e)1); see 2 U.S.C. 441i(b)(2XTC).
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Paragraph (e} of section 300.31 implements these specific statutory restrictions.
Paragrap.h {e)(1) provides that & State, district, or lecal pelitical party committee must not
“accept or use” as Levin funds any funds “solicited, received, directed, transferred or
spent” by a national committee of a political party, including a national Congressional
campaign committee. Paragraph (e)(2) extends the same prohibition to funds “sclicited,
recerved, directed, transferred or speni™ by a Federal candidate or officeholder. Two
commenters pointed out that paragraphs (e)(1) and (e)(2), as published in the NPRM, did
not consistently or expressly refer to agents of, or to entities directly or indirectly
established, financed, maintained, or controlied by, national party committees, and
Federal candidates and officeholders. The prohibition in paragraph (e)(1) has been
revised in the final regulation to extend explicitly to agents of, and to entities directly or
indirectly established, financed, maintained, or controlled by, national party committees
and by Federal candidates and officeholders. Similarly, paragraph {€)(2) has been revised
to refer expressly to agents of Federal candidates and officeholders.

Confusion could arise about the relationship of the Commission’s long standing
joint-fundraising regulation, 11 CFR 102.17, and the restrictions imposed in paragraphs
{eX1) and (e}2) of section 300.31. Therefore, both paragraphs (¢}(1) and {e)(2)
explicitly provide that 11 CFR 102.17 does not permit joint fundraising of Levin funds by
a State, district, or local political party committee, and a national party comimittee or g
Federal candidate or officeholder. Paragraph (e)(1) also clarifies that a State, district, or
local political party committee may jointly raise, under 11 CFR 102.17, Federal funds not

to be used for Federal election activity.
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Congress specifically addressed other joint fundraising of Levin funds by
providing that a State, district, or local political party committee must not use as Levin
funds any amounts “solicited, received, or directed through fundraising activities
conducted jointly by two or more State, local, or district committees of any political party
ot their agents.” 2 U.S.C, 441i(b)(2){C)ii}. This prohibition extends across State lines.
Itnd. New paragraph (f) implements this statutory prohibition against joint fundraising of
Levin funds by more than one State, district, or local committee of a political party,
including such parties from more than one State. Paragraph (f) also clarifies that nothing
m BCRA forbids two or mere State, district, or local political party committees from
jointly raising Federal funds that are not to be used for Federal election activity.

The provisions of paragraphs (e)(1), {(e}(2), and (f) of section 300.31 regarding
joint fundraising drew several comments. A national party committee suggested that the
Commission ¢lanify that these jomt fundraising prohibitions extend only to Levin funds.
In response, the Commission emphasizes that the section heading and the language in the
introduction to paragraph (e) explicitly limit the scope of these provisions to “Levin
funds.” Similarly, the Commission emphasizes that paragraph (1) explicitly refers to
“Levin funds.”

One commenter approved of the scope of Joint-fundraising provisions of
paragraphs {e)(1), (€)(2), and (f), stating that the joint-fundraising prohibition should
extend beyond particular “events” to all fundraising activities for Levin funds that are
conducted jointly. Conversely, three commenters, a national party conttnittes, a State
party committee, and an association of State party officials, urged the Commission to

limit the reach of the joint fundraising prohibition in paragraphs (e)(1), {e)2), and (f) to
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“specific joint fundraising events,” in contrast to joint fundraising “activities.” They urge
that such. joint fundraising “activities” for Levin funds should be permitted. In support,
they quote Rep. Shays, who said, “joint fundraisers between state committees or state and
local committees are not permitted . . . The joint fundraising prohibition will prevent a
smgle fundraiser for multiple state and local party committees,” 148 Cong. Rec. H410
(daily ed. Feb. 13, 2002). These commenters apparently have focused upon Rep. Shays’
use of the term “single fundraiser,” which they seem to interpret to mean a dinner, a
speech, or similar “event.” Presumably, a fundraising “activity,” such as a direct mail
campaign, would be permitted under the commenters’ suggested interpretation. In
respense, the Commission netes that statements by any member of Congress during the
floor debate should not be used to contradict the plain language of the statute, BCRA
itself broadly refers to “fundraising activities conducted jointly” by State, district, or local
political party committees. 2 U.S.C. 441i{b)}2)(C)(ii) {emphasis added). In addition, the
specific statement made by Rep. Shays, referring to a “single fundraiser,” could easily
encompass either a dinner or a specific direct mail campaign.

Paragraph {g) clarifies that the mere use of common vendors by two or more
State, district, or local political party committees would not in and of itself constitute
joint fundraising within the meaning of the proposed paragraph. The principal
Congressional sponsors of BCRA agreed with this provision in ptinciple, but noted that
use of a common vendor may, in some circumstances, be a means of carrying out actual

‘Jomt fundraising’ schemes. The sponsors urged the Commission to be “highly attentive™

to this practice.
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11 CFR 300.32  Expenditures and Disbursements

11 CFR part 300, subpart B, generally addresses expenditures of Federal funds for
Federal election activities and disbursements of Levin funds for Federal election
activities. 11 CFR 300.32 specifically addresses both kinds of spending by a State,
district, or local political party committee, and clarifies that BCRA does not affect
spending of nen-Federal funds for purely State or local activity.

Paragraph (a)(1) clarifies that spending by a State, district, or local political party
committee "for the purpose of influencing” a Federal election (see 11 CFR 10K 8) must
use Federal funds; that is, nothing in BCRA changes the existing requirements for that
type of spending. See 148 Cong. Rec. H409 (daily ed. February 13, 2002) (statement of
Rep. Shays).

In the NPRM, the Cammission solicited comments sbout the term, “association or
similar group of candidates for State er local office, or an association of State or lacal
officeholders,” specifically asking whether it should be further defined in the regulations,
and if so, about examples of such associations or groups to include in the final
regulations. The Commission received no comments on this point, nor did the
Commission receive any other comments about paragraph (a)(1).

Paragraph (2){2) makes clear that the general rule in BCRA is that a State, district,
ot local political party committee spending on Federal election activity must use Federai
funds for that spending, except as provided in the Levin Amendment. 2 U S.C,
441i(b}1). The Commnission received no comments regarding this provision. In
addition, this paragraph requires that an association or similar group of candidates for

State or local office, or an association of State or local officeholders, must make
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expenditures for Federal election activity solely with Federal funds. This latter provision
appeareﬂ m paragraph (a){1} in the regulation proposed in the NPRM: it has been moved
to paragraph (a}(2) in the final rules purely for organizational purposes.

Paragraphs (a)(3) and (a)(4) add_ress how State, district, or local party committees
must pay the costs of raising funds used to pay for Federal election activities. In BCRA,
Congress tequired that spending by a State, district, or local committee of a political party
“to raise funds that are used, in whole or in part, for expenditures and disbursements for a
Federal election activity shall be made from finds subject to the limitations, prohibitions,
and reporting requirements of this Act.” 2 U.5.C. 441i{c). As published in the NPRM,
paragraphs (2){3) and {(2}(4) sought to implement section 441i(e) as it applied to Federal
funds raised for Federal election activity and Levin funds raised for Federal election
activity, respectively.

In the NPRM, the Commission songht comment about section 441i{¢) with regard
to Levin funds. In particular, the Commission sought comment on (1) whether proposed
paragraph (a)(4) could be limited to the direct costs (see pre-BCRA 11 CFR
106.5(a)(2)(ii)) of raising Levin funds; and (2) whether the costs of fandraising for Levin
funds could be allocated between a party committee's Federal and non-Federa! accounts
under the “funds received” method. See pre-BCRA 11 CFR 106.5(f). Comments were
also sought as to whether, generally, greater specificity should be previded in proposed
section 300.32 as to the nature of fundraising costs in this section. 67 Fed. Regmster at
35664,

The Commission received several comments about paragraphs (a)(3) and (a){4).

The principal Congressional sponsors of BCRA and a public interest group suggested that
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both paragraphs (a)(3} and {a}(4) shouid be clarified by including the statutory language,
“in whc-]é or m part.” The Commission has in¢luded this suggestion in the final
regulation. The added language better conforms the scope of the regulation to the scope
of the statute,

Another commenter suggested that both paragraphs (a)(3) and (a)(4) should be
limited to the direct costs of raising funds to be spent for Federal election activity, in
contrast to the regulation proposed in the NPRM, which would have covered all costs of
fundraising. The Commission has included this suggestion in the final rules. The
purposes of 2 U.8.C. 441i(c) are adequately served by regulating only the direct costs of
raising funds for Federal election activity. This limitation also avoids unnecessary
confusion about allocation of administrative costs in the fundraising context in that
covering the direct costs of fundraising is consistent with the Commission’s lonpgstanding
regulation of fundraising costs. Given this change in the final reguiation, the
Commission has imported langnage from its pre-BCRA allocation regulation describing
what constitutes direct costs,

A public interest group supported paragraph {a)(4), while z State party committee
objected to paragraph {a)}(4) to the extent that it forbids a State, district, or local political
party committee from spending Levin funds to raise Levin funds. This commenter
suggests that Levin funds are subject to the limitations, prohibition, and reporting
requirements of the Act, as specified in 2 11.8.C. 441i(c). The Commission disagrees
with this interpretation of 2 11.8.C. 441i(c). Levin funds are subject to only some of the
Act’s provisions (i.e., those n 2 U.S.C. 441i(b)), but by no means all of its limitations,

prohibitions, and reporting requirements.
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Paragraph (b) of section 300.32 lists the types of activities for which a State,
district, or local political party commitiee may spend Levin funds. Paragraph (b)(1)
spells out the two kinds of Federal election activity for which Levin funds may be spent,
see 2 U.S.C. 441i(b}2)X A), and provides that such spending musi be made subject to the
conditions set oul in paragraph (c) of section 300.32. The principal Congressional
sponsors of BCRA suggested that the word “only” be included to preclude any possible
misinterpretation of the provision. The Commission has adopted this suggestion in the
final regulation.

Paragraph (b}(2) of section 300.32, as proposed in the NPRM, drew several
comments. A national party committee and a State party committee supported the
provision. The principal Congressional sponsors of BCRA and a public interest group
expressed concern that paragraph (b}(2) could be misinterpreted to allow spending of
Levin funds for the Federal election activities described in 2 U.S.C. 431 (20 A)iii) and
(iv). Inresponse to this concern, the Commission has added the language, “other than the
Federal election activities defined in 11 CFR 100.24(b)(3) and (4),” which implement
section 431(20)(A)iii} and (iv).

As published in the NPRM, paragraph (b}{(2) of section 300.32 would have
allowed a State, district, or local political party committee to spend Levin funds for any
purposes allowed by State law, and would have also provided that such spending was not
subject to paragraph (c) (see below). The principal Congressional sponsors of BCRA
expressed concem that the latter provision could be misinterpreted to allow fundraising
and unallocated spending of Levin funds otherwise forbidden in other regulations, The

Commission agrees. Therefore, the final rule, paragraph (b)(2), exempts spending of
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Lewvin funds for purposes permissible under State law from only paragraphs (¢)(1} and
(c)2) of .sectiun 300.32 because those two paragraphs are specifically focused on
spendmg for Federal election activities. As revised, the final rule subjects all spending of
Levin funds to paragraphs {¢}(3) and (c){4). The heading for paragraph (c) has been
changed slightly in the final rule to conform with this change.

While the Levin Amendment permits the spending of Levin funds for the
purposes set out in paragraphs (b){1} and (2), it places restrictions and conditions on that
spending when it is for Federal election activity. Paragraph (c) sets out in one place
important restrictions and conditions that are stated in different sections of BCRA.
Paragraph {c}(1) implements the restriction that the Federal election activity paid for
partly with Levin funds must not refer to a clearly identified Federal candidate, See
2 US.C. 4411(B)2)MB){i). Paragraph (¢)(2) implements the restriction that the Federal
election activity paid for partly with Levin funds must not be for any broadcasting, cable,
or satellite communications, other than a communication that refers solely to a clearly
identified candidate for State or local office. See 2 U.S.C. 441i(b)2){B}ii). Paragraph
(c)(3} ties together the provisions of this regulation with 11 CFR 300.31, which covers
the raising of Levin funds. Paragraph (c)(4) implements the Levin Amendment's
requirement that spending under its authority must be allocated between Federal funds
and Levin funds pursuant to 11 CFR 300.33. See 2 U.S.C. 441i(b}2)(A)(1), {1ii}. The
principal Congressional sponsors of BCRA commented that this paragraph should
expressly refer to spending under paragraph (b)(1), since it does not apply to spending of
Levin funds for non-Federal election activities under State law. The Commission has

adopted this clarification in the final rules. The Commission emphasizes that paragraph
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{c)(4) must not be interpreted to permit unallocated spending of Levin funds on non-
Federal e;lectinn activities if other provisions of chapter I of Tille 11 require allocation of
the expenditure or disbursement.

Paragraph (d) serves as a clanfying reminder that spending of non-Federal funds
by a Stale, distnict, or local pelitical party committee for State or local political activity,
including the raising of non-Federal funds, remains a matter of State law. In response to
several comments, the Commission is making two minor clarifications to this paragraph
in the final rules. First, the paragraph heading has been changed to refer to “activities,”
rather than “funds,” as it read in the NPRM, to be more descriptive of the actual subject
of the paragraph. Second, the first sentence of the paragraph now refers to spending
“Federal, Levin, or non-Federal” funds to conform this paragraph with paragraph {h}{2)

of section 300.32.

11 CFR 300.33 Allocation of Costs of Federal Election Activity

The final regulations in this section address the allocation of expenditures and
disbursements by State, district, and local party committees for Federal election activity,
pursuant to the requirements of BCRA. The requirements for allocations by these
committees for other categories of expenditures and disbursements that are not Federal
election activity are to be found at 11 CFR 106.7. As discussed in the Explanation and
Justification for 11 CFR 106.7, this division of ruies represents an attempt to clarify how
different categories of activities are addressed with regard to allocation, depending upon

their nature, timing and, in certain instances, the presence or absence of a Federal
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candidate on the ballot, i.e., whether they come within the definition of “*Federal election
activit}f".at 11 CFR 100.24. Provisions at proposed

11 CFR 300.33 that addressed activities not within the definition of Federal election
activity are being moved to new 11 CFR 106.7.

Section 441i(b)(1) of Title 2, United States Code, states that State, district, and
local party committees must make all disbursements and expenditures for Federal
election activity from their Federal accounts. This requirement holds even when the
expenses invelved are alse related te activities in connection with non-Federal elections.
The only exception to the rule against the use of funds that are not Federal funds in
connection with Federal election activity involves activities to be paid in part with Levin
funds, pursuant to 2 U.5.C. 441i(b}(2).

Section 441i(b}(2)(A) permits State, district, and local party committees, under
certain conditions, to use funds from a Levin account for particular categories of activity,
including voter registration, voter identification, get-out-the-vote (“GOTV™), and generic
campaign activities during certain time periods in connection with Federal and non-
Federal elections. These funds must have been received by a party committee pursuant to
specific requirements, and are to be used to meet expenses related to voter registration
activity that takes place within 120 days of a Federal election and/or expenses related to
voter identification, GOTV activities, and generic campaign activities that are conducted
when a Federal candidate appears on the ballot. Disbursements and expenditures for the
permitted activities must be allocated between a committee’s Federal and Levin funds.
Such activities must not refer to a clearly identified candidate for Federal office. Section

4411(b)(2)(A) permits the use of Levin funds for these purposes “to the extent that” the
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costs of the activitics are allocated. Thus, if a commitiee wishes to use other than Federal
funds for such costs, it must ailocate a portion to ils Federal account. Levin funds may
also be used for non-Federal purposes permissible under State law. See 11 CFR
300.30(b)(3).

Sections 300.33(a)(1) and (2) of the proposed regulations, which addressed
allocation of the costs of salaries and other compensation paid employees who spend less
than 25% of their time in connection with Federal elections and of other administrative
costs, have been moved o 11 CFR 106.7 because they are not costs of Federal election
activities.

In the final rules, section 300.33(a} addresses costs than may be allocated between
Federal and Levin funds. Sections (a)(1) and {a)(2) represent a division of the proposed
rule into two parts, the first addressing voter registration within 120 days of the date of an
clection and the second the costs of voter identification, GOTV, and generic campaign
activities ocourring within certain time periods. The relevant time perieds for the latter
categories of activity are set out at 11 CFR 100.24(a){1). All of these expetditures and
disbursements for the activities addressed in these sections must be allocated only
between Federal funds and Levin funds if not paid entirely with Federal funds.

Section 300.33(b) sets out fixed minimum amounts of Federal funds to be
required for the Federal portions of costs of the specified activities for which the use of
Levin funds is also permitted. One goal of the allocation regulations is to assure that
activities deemed allocable are not paid for with a disproportionate amount of Levin
funds. Another goal is to simpiify the allocation process, in particular by establishing

formulas that do not vary from State to State and that do not require measurements of
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time or space. Therefore, in lieu of the State-by-State ballot composition ratios for
generic éampaign activity and in lier of the time or space method applied to exempt State
party activities in the pre-BCRA regulations, the new rules establish a fixed formula for
all States that would vary only in terms of whether or not a Presidential campaign and/or
a Senate carnpaign is to be held in a particular glection year.

In the NPRM, at proposed 11 CFR 300.33{b}{3). the Commission set out
allocation percentages for the Federal shares of activities allocable in part to Levin funds.
The Fedcral percentages were as follows:

(i} Presidential only election year — 28% of costs

(ii) Presidential and Senate election year — 36% of costs

(iii) Senate only election year ~ 21% of costs

(iv} Non-Presidential and Non-Senate election year — 15% of costs.

As with the percentages used in 11 CFR 106.7 for the ailocation of activities that
are not Federal election activities, the percentages for those Federal election activities
that may be paid for in part with Levin funds were derived by taking averages of the
ballot composition-based allocation percentages reported by State party committees in
tour groupings of States selected for their diversities of size and geographic location and
for the particular elections held in each State in 2000 and 2002. The groupings were: (1)
six States (Alabama, Colorado, Illincis, New Harmpshire, Oklahoma, and Oregon) in
which there was a Presidential but no Senate campaign in 2000; (2) ten States {California,
Delaware, Georgia, Florida, Michigan, New York, North Dakota, Texas, Vermont, and
Wyoming} in which there were both a Presidential campaign and a Senate campaign in

2000, (3) six States (Delaware, Georgia, Michigan, Oklahoma, Texas, and Wyorning) in
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which there will be a Senate campaign in 2002; and (4) six States (California, Florida,
New Yuﬂc, Morth Daketa, Vermont, and Washington) in which there will be no Senate
campaign in 2002

In 2000, the Federal percentages for the two parties in six States with only a
Presidential campaign ranged from 20% to 33.33%, with an average of 28%, while the
Federal percentages for the two parties in ten States which held both Presidential and
Senate campaign that year ranged from 30% to 43%, with an average of 36%. In 2002,
the Federal percentages for the two parties in six States with a Senate campaign ranged
from 20% to 25%, with an average of 21%, while the Federal percentages for the two
parties in six States with no Senate campaign ranged from 11.11% te 16.67, with an
average of 15%. The rules apply the average percentages in each of the four groupings of
States to all 50 States,

As disenssed in the Explanation and Justification for 11 CFR 106.5 {now 11 CFR
106.7), one comment to the NPRM from a public interest organization addressed the
Commission’s proposed fixed percentages by providmg two alternatives to the
Commission’s figures. The first alternative would have set a flar 33% requirgment for
Federal shares of what the response termed “Levin expenditures™ and for allocable costs
other than administrative costs in odd-numbered years or in non-Presidential ¢lection
years, and a flat 40% requirement for Federal shares of these same categonies of activities
in Presidential election years, The commenter based these percentages on what was
termed “the current assumption” as to what State party commitrees spend in certain years,

The second alternative in this same comment adopted the Commission’s

calculations, but called for the use of the higher percentages in the sample States for what
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the response termed “Levin spending™ and for voter registratien outside the 120 day
period be;ﬁ}re an election, plus the average percentages for certain non-Levin expenses.
The comment also urged the Commission to apply the allocation percentages apply to a
two-year election cycle, not just to the year of a Federal election.

The comment submitted on behalf of the sponsors of BCRA with regard to fixed
allocation percentages was very similar to that of the public interest organization’s
response cited above in that, as one altemative approach, it called for at least a 33%
Federal aliocatton of what it termed “Levin activities” and of voter registration activities
outside the 120 period before an election. It also called for 40% Federal allocations of
Levin and of voter registration activities that are not Federal election activities in
Presidential election years. This alternative urged the application of the petcentages to
two-year Federa] election cycles. As a second altemative, this commenter also agreed to
use of the Commission’s percentages for administrative costs in a two year cycle, but
urged the application over that cycle of the highest, not the average, Federal percentages
for what it termed “Levin activities” and voter registration activities that are not ‘Federal
election activity’. . .." Another comment from a public interest organization also called
for use of the highest percentages in the identified States, not the average percentages.

Comments on the NPRM received from party committees with regard to fixed
percentages for Federal allocations ranged from support for the Commission’s positicn to
giving party committees a choice at the beginning of each cycle between the proposed
formula and ballot composition ratios.

The final rules at 11 CFR 300.33(b) contain additional language to clarify that

these allocation percentages must be used for activities that occur within the time periods
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described in 11 CFR 100.24 which set iime parameters as to when specific activities are
treated aé “Federal election activity” under BCRA. This revision conforms to the
reference in 11 CFR 300.33(a)(2) to 11 CFR 100.24. These times differ hetween voter
registration on the one hand and voter identification, GOTYV, and generic campaign
activities on the other, with the latter being deemed “Federal election activities” between
January 1 and December 31 of an even numbered year. Thus, the flat two-vear cycle
approach urged by some commeniers has not been applied to activities that may be paid
in part with Levin funds.

With regard to the amounts of the fixed minimum Federal allocations, the
Commission has retained the percentages contained in the NPRM because they represent
averages of actual allocation ratios used in specific States at specific times, not
assumptions of State, district, and local party behavior. The Explanation and Justification
for 11 CFR 106.7 explains the reasoning for this approach in greater detail.

Section 300.33(¢){1} and (2) sets out the categories of Federal election activity
costs that must not be allocated between Federal funds and Levin funds. These include
the costs of public communications as defined at 11 CFR 160.26 and the costs of salaries
and other compensation, including benefits, for employees that spend more than 25% of
their compensated time in a month on activities in connection with a Federal election.
The approach taken here is explained more fully in the Explanation and Justification for
11 CFR 106.7,

Section 300.33(c)(3) requires that the direct costs of raising funds for Federal
election activities be paid solely from the party committee’s Federal funds, pursuant to 2

U.S.C. 441i(e). The limitation to direct costs tracks the same limitation in 11 CFR 106.7.
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{See the accompanying Explanation and Justification for 11 CFR 106.7 for a discussion
of Eumm.ents received 1n this regard.) The proposed rules had indicated that non-Federal
funds could be used in certain limited fundraising situations involving non-Federal
activity. This language has been deleted from the final rules for the reasons explained in
the accompanying Explanation and Justification for 11 CFR 106.7. This deletion from
section 300.33(c)(3} is consistent with the revisicns to 11 CFR 106.7.

Section 300.33(d) addresses transfers from a party commitiee's Levin account to
its Federal account, or to an allocation account, to meet the Levin fund portion of the
costs of allocable expenditures made pursuant to 2 U.S.C. 441i(b)(2). The final rule
largely tracks pre-BCRA 11 CFR 106.5(g), by requiring that reimbursements from a
Levin account to a Federal account take place within a specified number of days, unless a
vendor requires an advance payment and the payment is based upon a reasonable
estimate of the costs involved. The regulation alse continues the pre-BCRA rules’
statement at former 11 CFR 106.5(g)(2)(B)(iii) that any payment outside this time frame,
absent the need for a advance payment of 4 reasonably estimated amount, results in the
presumption of a loan to the Federal account and a violation of the Act. No commenters

addressed this provision.

11 CFR 300.34. Transfers

As explained above, the Levin Amendment permits spending on certain Federal
election activities subject to restrictions and conditions, one of which is that the spending
must be allocated between Levin funds and Federal funds. 2 U.S.C. 441X 2) AN, (ii).

A State, district, or local committee must raise by itsslf all money spent under the Levin
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Amendment. 2 TLS.C. 4311{b}2MBXiv). Congress expressly stated that a State, district,
ot local Eommittee must not use as Levin funds “any funds provided to such commtize™
by certain enumerated entities. These entities are: Any other State, district, or local
commitlee; any national political party committee; any agent of a political party
comrmittee; and any entity directly or indirectly established, financed, maintained, or
controlled by a political party committee. 2 U.S.C. 441i(b)2)BX}iv}(I) through (TV). By
the plain language of these provisions, these restrictions extend to the Federal funds
component of the expenditure or disbursement allocated between Levin funds and
Federal funds. See 148 Cong. Rec. H410 (daily ed. February 13, 2002) {Rep. Shays).
This provision of the Levin Amendment could cause confusion given the pre-
existing Tule that party committees of the same political party may transfer Federal funds
among themselves without limit on amount. See 11 CFR 102.6(a)(] j|(ii}-,"T Paragraph {a}
of section 300.34 makes clear that 11 CFR 102.6{a) 1)(ii) does not override the Levin
Amendment as to transfers of Federal funds. Specifically, the committee must not use
such transferred Federal funds to pay the Federal portion of Faderal election activity. A
State party committee and an association of State party officials commented that this
provision about transferred Federal funds should apply only to transferred Federal funds
“earmarked” for spending under the Levin Amendment by the transferring committee.
The Commission has not adopted this suggestion in the final rules. Congress, at 2 U.S.C.

4411(b)2){B}(iv), specifically bars a State, district, or local committee spending Federal

" The Commission emphasizes that revisions to section 102.6(2} regarding transfers may be forthcoming in
a future relemaking to implement changes to 2 U.5.C. 44 1a(d} mede by BCRA. The present discussion and

this rulemaking extend only to Title [ of BCRA. Pub L. 107-155, March 27, 2002,
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funds {and Levin funds) for Federal election activity from using transferred funds. How
a transferring committee may or may not characterize the transfer is irrelevant to this
prohibition.

In response to the NPRM, a public interest group noted that a State, district, or
local political parly committee’s Federal account may commingle Federal funds raised by
the committee tiself, which are eligible for spending for Federal election activities, and
transferred Federal funds, which are not so eligible. This commenter suggested that the
Commission should require party committees to use “a reasonable and industry-accepted
accounting method” to ensure that they have sufficient self-raised, non-transferred
Federal funds to cover expenditures for Federal election activities as the expenditures are
made. The Commission has adopted this suggestion in the final rules, Paragraph (a) of
section 300.34 is organized into two paragraphs. Paragraph (a)(1} contains the language
published in the NPRM, without change. Paragraph (a)(2) provides that a State, district,
ot local political party committes must demonstrate that its Federal account has sufficient
Federal funds raised by the committee itself to make a given expenditure of Federal funds
for Federal election activity. Paragraph {a)(2) prescribes that the accounting method
must use general ledger accounts, and that it must be able to segregate Federal funds
eligible for expenditure for Federal election activity. Paragraph (a)(2) alternatively
permits, but does not require, a State, district, or local political party committes to
established a separate Federal account to use for spending on Federal election activities,
and mnto which it depesits only Federal funds it has raised by itself.

The principal Congressional sponsors of BCRA commented that 11 CFR 300.34

shouid not be interpreted to forbid a State, district, or local political party committee from
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using Federal funds raised lawfully on its behalf by a Federal or State candidate or
officeholder as long as the funds are contributed directly to the party committee. The
Commission agrees with the sponsors’ interpretation, and emphasizes that 11 CFR
300.34 applies to transfers of funds from the persons described in paragraphs (b)(1) and
(B)(2).

The final sentence of paragraph (a)(1) states as a positive requirement that a State,
disinet, ot local political party committee that spends Levin funds must raise the Federal
tfunds component of those funds by itself. As already mentioned above, the Levin
Amendment itnposes this fundraising requirement. 2 U.S.C. 441i(B){2){BXiv).

The Levin Amendment specifically forbids particular transfers of Levin funds;
that is, a State, district, or local party committee may not use as Levin funds any funds
transferred to it by certain persons. 2 U.S.C. 441i(b)(2)B)(iv)(T) through (IV}. 11 CFR
300.34(b)(1) and {(b}(2) implement these transfer prohibitions by expressly identifying
these persons to, and from, which transfers must not be made.

Paragraph (c) of section 300.34 cross-refers to 11 CFR 300,33, in which are the
rules for allocation transfers between the accounts of a given State, district, or local

political party committee.

11 CFR 300.35 Office Buildings

BCRA repealed 2 U.5.C. 431(B)(B}(viii}, which had exempted from the definition
of contribution any donation of meney or anything of value, or loan, to a national or State
party commitiee that is specifically designated to “defray any cost for construction or

purchase of any office facility not acquired for the purpose of influencing the election of
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any candidate in any particular election for Federal office.” In subsequent technical
amendments, however, Congress enacted 2 U.S.C. 453(b), which states:
“Notwithstanding any other provision of this Act, a State or local committee of a political
party may, subject to State law, use exclusively funds that are not subject to the
prohibitions, limitations, and reporting requirements of the Act for the purchase or
construction of an office building for such State or local committee.” 2 U.S.C. 453(h).
New section 300.35 addresses five areas in implementing 2 U.8.C. 453(b).
Paragraphs (a) and {b) provide for the application of State law to the source and use of
funds, and provide that generally Federal law will not preempt the application of State
law. Paragraph {c) explains the meaning of “purchase or construction of a party office
building.” Paragraph (d} provides that, if the funds are not used for the purpose as
defined in paragraph (c), they are to be treated as disbursements for other purposes and
Federal law applies. Paragraph {e) specifically allows a party committee to lease space in
its office building to others and places conditions on the revenues. Finally, paragraph {)
addresses the transitional requirernents for the current State party office facility funds

established under the repealed statutory section.

A. Application of State Law

A principal sponsor of the technical amendments described the party office
butlding provision as “[r]especting the primacy of State law in financing State and local
party buildings.” 148 Cong. Rec. S2339 (daily ed. March 22, 2002) (statement of Sen.
McConnell). A principal sponsor of BCRA described the proposal as providing that
Federal law would no longer allow a $tate or local party committee to receive non-

Federal donations to purchase or construct an office building where such denations
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violated State law, that Stale law governs the receipt and disbursement of non-Federal
donatinné used by State or local parties [or such purposes, and that there 1s no “required
match consisting of Federal contributions.” 148 Cong. Rec. $2143-2144 (daily =d.
March 20, 2002} (staterment of Sen. Femgold).

Paragraph (a) of the proposed section 30(.35 in the NPRM set out the basic
provision that funds raised outside the limits and prohibitions of the Act may be used, and
that State law would govern whether they may be raised and used for the purchase or
construction of a State or local party office building. Proposed paragraph (a) also
incorporated language from the repealed statute and deleted regulations to the effect that
the exemptions from Federal limits and prohibitions are premised on the idea that the
building is not purchased or constructed for the purpose of any particular Federal
candidacy. The building is being purchased or constructed for the functioning of the
party, which entails the support of most or all of the party's candidates over a number of
years; this concept did not change with the repeal of 2 U.S.C. 431{8}(B)(viii) and the
enactment of 2 U.S.C, 453(b}. The purchase or construction of the building to assist the
campaign of a particular Federal candidate would entail the use of impermissible funds in
a manner contrary to the basic purpose of the Federal law.

Proposed paragraph {b) in the NPRM explained the coverage of State law.
Proposed paragraph {b)(1) provided that, with respect to a non-Federal account, Federal
law will not preempt State law as to the source of funds used, the permissibility of the
disbursements, or the reporting of the receipt and disbursement of such funds, except
where the funding does not fit the definition of the purchase or eoustruction of an office

building and would be another type of disbursement. Commission advisory opinions
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have addressed the question of whether the repealed contribution exernption, which
permitte& donations to a building fund from such Federally impermissible sources as
corporations, preempted State law prohibitions on the use of such funds for campaign
purposes. Advisory Opinions 2001-12, 1998-8, 1998-7, 1997-14, 1993-9, 1691-5, and
1986-40. The Commnssion stated in these opinions that Congress decided not to place
restrictions on the subject even though it could have determined that the purchase of the
facility was for the purpose of influencing a Federal election, that Congress took the
affirmative step of deleting the receipt and disbursement of funds for such activity from
the proscriptions of the Act, and that there was no indication that Congress intended to
limit the preemptive effect to some allocable portion of the purchase costs. New section
300.35 supersedes these Commission advisory opinions to the extent that they pertain to
Federal preemption with respect to the purchase or construction of an office building,
For example, corporate donations and donations that are excessive under Federal law
may be used for the purchase or construction of a State party office building where State
law permits (and this has been expanded to local party office buildings), but if State law
forbids corporate donations and donations in excess of a particular amount, Federa) law
does not preempt that law and such donations must not be made or used for that purpose,

Proposed paragraph (b)(2) provided that funds contributed to a Federal account
that are then used to purchase or construct a State or local party office building must still
coraply wath the limits and prohibitions of the Act. The committee’s reports filed with
the Commission would disclose the Federal account’s receipts and disbursements that
were used for the building purchase or construction as contributions received and

disbursements made. Although proposed paragraph (b¥{2) addressed the use of Federal
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account funds, State law is the primary determinant as to the financing of these buildings
and stiil ﬁﬂnunls whether such funds may be used. Thus, the Federal law does not
preemnpt a State’s attempt to determine, using a reasonable accounting method, whether
the Federal account funds used for the purchase or construction originated from
contributions that are impermissible or excessive under State law. Consistent with this
State coverage, a State may require the committees to file reports disclosing the Federal
account’s receipts and disbursements of funds used for the building purchase or
construction. This does not entail a replication of the Federal reports; it merely entails
the disbursements for the activity covered by this section and the contributions that, under
a reasonable accounting method, are the source of such disbursements.

Although receipts and disbursements from the non-Federal accounts must be in
compliance with State law, and both Federal and State law apply to the permissibility of
receipts and disbursements from the Federal account, section 300,35 does not
contemplate that the Commission could file an enforcement action against a party
committee for violating State law. Such an action, which would interpret and apply State
law, Is the State’s responsibility. Moereover, although section 300.35 does not require the
establishment of a separate bank account or book account for the receipt and
disbursement of funds for purchase or construction of the office building, Federal law
does not preempt a State law requirement to establish such an account.

Under proposed paragraph (b)(3), the NPRM provided that Levin funds could be
used for the purchase or construction of an office building provided that State law permits

the use of such funds.
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Several commenters remarked on the provisions in paragraphs (a) and (b} relating
to the apblication of State law. Two cormmenters reprasenting parly committees
expressed concern about the provision that, with respect to the use of Federal account
funds, Federal law would not supersede a State Jaw that would further limit or prohibit
contributions. They stated that this could conceivably prevent a party committee from
using 100 percent Federal funds to pay for a building. They asserted that there is no
support in the BCRA legislative histery for this proposition, and that BCRA's intent was
simply to allow State and local parties to pay for their buildings entirely with non-Federal
funds and would net require them to use non-Federal funds.

The new regulation, however, draws upon the intent of new 2 U.8.C. 453(b),
which Senator McConnell characterized as “respecting the primacy of State law in
financing State and local party buildings.” 148 Cong. Rec. 52339 (daily ed. March 22,
2002) {statement of Sen. McConnell). If State law is to have primacy (other than funds
from foreign nationals which are discussed below and cannot be donated for Federal or
non-Federal election purposes), then a State agency enforcing State law must be able to
determine whether funds are permissable under State law to pay for the building.

Three comments, including one from the four principal sponsors of BCRA, stated
that the provisions regarding application of State law should not be read to ailow for the
use of contributions or donations by foreign nationals to pay for the purchase or
construction of the party office buildings. They stated that BCRA was not intended to
allow for such funds to be used. Two of those commenters recommended that these rules

should make this prohibition clear.
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The final rules in paragraphs {a} and (b} incorporate a prohibition against the use
of cc-ntriEutions or donations from foreign nationals for the purchase or construction of
an office building. The prohibition at 2 U.5.C. 441e, is so sweeping and explicit
(including an explicit prohibition of donations “to a committee of a political party™ that
it would be difficult to read the intent of BCRA as allowing for the use of such funds by a
party committee for those aclivities. One of BCRAs principal sponsors stated that
BCRA “prohibits foreign nationals from making any contribution to a committee of a
political party or any contributien in connection with federal, state or local elections . . .
This clarifies that the ban on contributions [by] foreign nationals applies to soft money
donations.” 148 Cong. Rec. $1954 (daily ed. March 18, 2002) (statement of Senalor

Feingold). See glse United States v. Kanachanalak, 192 F.3d 1037 {D.C. Cir. 199%9).

This ban also applies to any in-kind contribution or donation by a foreign national sush as
a direct payment to a seller, builder, or other vendor for purchase or construction,

B. Techmcal Changes

Paragraphs (a) and (b) of the final rules state more clearly that the pertinent funds
melude funds that are in the accounts but were not received specifically for the purchase
or construction, as well as funds specifically received for that purpose.

In addition, the sentence in paragraph (a) discussing the application of State law is
changed to conform to other parts of the regulation emphasizing that this exemption is
meant to apply only to a State or local committee paying for its own building. In
paragraph (b), the reference to the paragraphs on State law is corrected to refer to

paragraphs (b)(1), (2), and (3).

135




10

11

12

13

14

[

16

17

18

19

20

21

22

Another technical change occurs in paragraph (b)(3}. The proposed rule stated
that Fedéra] law does not preempt any State law “that purports to prohibit or limit the
source of funds...” This is meant to apply to State laws that contain additional
prohibitions or lower limits on contributions and is not meant to allow the use of
contributions not in comphance with the Act. Hence, the phrase is being chanped to “that
establishes additional prohibitions or limitations as to the source of funds.”

C. Definition of “purchase or construction of an office building"

Paragraph (¢) of section 300.35 defines three terms: office building, purchase, and

construction.
1. Office Bunlding

Section 433(b} of the FECA refers to the purchase or construction of an “office
building” rather than an “office facility” as found in repealed 2 U.8.C. 431(8)(b)(viii).
The term “building” is a narrower termn that indicates a more restricted range of covered
expenses. In recent advisory opinions applying the repealed section, the Cornmission has
stated that expenses that would be considered capital expenditures under the Internal
Revenue Code would be payable from the building fund. Ses Advisory Opinions 2001-
12, 2001-01, and 1998-7; see also 26 CFR 1.263(a)-{1} and 1.263(a)-(2). This has been
interpreted by some to mean that the building fund may pay for the purchase of office
machinery, equipment, and fumniture, See Advisory Opinion 2001-12. (In addition,
others may have interpreted the exemption to be this broad regardless of any Cormmission
interpretation.) The new rule at section 300.35(c) construes the use of the term

“building” mstead of “facility” as a basis for ensuring that this proposed section would
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not include what are more appropriately administrative expenses for the operation of the
party, rather than the purchase or construction of an office building.

Specifically, proposed paragraph (c}(1) stated that items such as office equipment,
machinery, and furniture would not be considered a part of the building and that the
cxemption afforded by this section would not extend to such payments. As indicated in
paragraph (d) (discussed below), such payments are instead allocable administrative
expenses. The definition of “building™ extends only to the building itself and
accompanying land, but this definition is not meant to exclude a portion of the building,
such as an office suite or one or more floors of a building, that a committee may purchase
instead of an entire building. Although structural components and certain other fixtures,
as described in proposed paragraph {e)(1), do not by themselves constitute a building,
they are addressed by the new rules to provide guidance as to what is part of the
buildmg’s structure, as distinguished from office equipment and machinery and similar
items. The term “structural component” is derived from the tax regulations, at 26 CFR
1.48-1; it applies to such features as interior walls, floors, ceilings, windows, doors,
stairwells and elevators, central air conditioning or heating systems, sprinkler systems,
plumbing and plumbing fixtures, and ¢lectrical and data transmission wiring and lighting
fixtures. There may be other fixtures that are not strictly “structural components” that are
essential to the operation or appearance of the building. (See the discussion below as to
when the installation of a significant number of structural components as part of a major
testoration or renovation will qualify as construction of an office building. )

One particularly relevant illustration of the distinction between a structural

component and an item that would not be part of the building pertains to audio-visual
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production facilities. Although a studio with special lighting, acoustical paneting, and
special v..firing in the walls may be buiit during the general construction of the building
and would be considered part of the building, equipment such as recording equipment
and cameras that are placed in the studio would not be part of the building’s structure for
the purposes of the new rules.

The Commission sought comment on whether the proposed definition of
“building” should include, rather than explicitly exclude, items such as office equipment,
machinery, or furmniture. More generally, the Commission sought comment on whether
BCRA’s use of the term “building” instead of “facility” contemplated a namrowing of the
range of expenses falling within the exemption.

Three commenters representing party committees asserted that BCRA did not
intend the change in terminojogy from “facility” to “building” to represent a change in
the expenses covered by the exemption. One commenter noted that the McCain-Feingold
bill as passed by the Senate in 2001 eliminated the building fund exernption for national
and State parties and also provided that “Federal election activity” would specifically not
include “the cost of constructing or purchasing an office facility or equipment for a State,
district, or local committee,” An amendment adopted by the House eliminated a
transition provision allowing national party committees to spend building fund denations
raised prior to the effective date of the new law, and that amendment also eliminated the
language as to the purchase of an office facility or equipment. The commenter
characterized the technical amendment now in effect as merely 2 restoration of the
deleted provision on the State and local office facility or equipment, noting that cne of

BCRA’s principal sponsors characterized this as a non-substantive amendment.
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One of the party committee commenters urged the Commission to continue to use
principles from the Internal Revenue Code “such that capital expenditures would be
allowed from the building fund (subject to state law} and ongoing expenses would not.”
Two of the party committee commenters maintained that the question of narrowing the
definition 1s a moot point because they believe that if certain costs were not deemed to be
within the definition, they would be classified as administrative costs and payable with
100% non-Federal funds.

In contrast, three comments, including one from the principal sponsors,
marntained that the change from “facility” to “building” indicated a Congressional intent
to narrow the scope of the exemption and that items such as office equipment, machinery,
or furniture should not be included within the exemption. They agreed with proposed
praragraph (c)(1}. The sponsors also stated that it was their intent that administrative
expenses related to office buildings should be allocable between Federal and non-Federal
accounts or Federal and Levin accounts.

The final rule retains the definition of “office building” set out in the NPRM at
paragraph (c){1). The Commission notes that, even though a provision excluding
“purchasing or constructing an office facility or equipment” from the definition of
“Federal election activity” was deleted, the addition, via the technical amendments of the
langnage in 2 U.S.C. 453{b), was not a mere restoration of the deleted language. Itis
difficult to consider the use of the phrase “office building.” instead of “office facility or
equipment” as merely inadvertent in view of the then extant, and stil] cIgoing,
controversy as to the definitional issue resulting from previous Commission

interpretations. Moreover, the transition provision in section 402(h)i(2){B)iii) of BCRA
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makes a distinction as to the extent of the exemption under the pre-BCRA office facility
prm'isiﬂﬁ as opposed to the new BCRA office building provision. Specifically, in the
transition provision introduced along with section 453(b} as part of the technical
amendments, Congress provided that a national party committee may not use non-Federal
funds *“for activities lo defray the costs of the construction or purchase of any office
building or facility.” The use of the term “office building or facility” reflected the
perceived current state of the law as to the exemption, which ceases to exist for national
parties on November ¢, 2002. In the same set of amendments, Congress created a
prospective exemption for district and local parties, as well as the State parties (which
had had the benefit of the pre-November 6 exemption), but used different and decidedly
narrower temminology to do so when it employed the term “office buiiding.”

2. Use of the Office Bujlding

Proposed paragraph (c)(1) also referred to the purpose of the party’s use of the
building, which is solely for its own party administration and election campaign support
purposes. A party office building does not include floors or offices within the building or
portions of the underlying land that are not used, or set aside for use, for party comnittee
purposes. A party would, however, be able to purchase a portion of a building such as a
floor or suite to be its office buildmg. The final rule at paragraph (c)(1) remains
unchanged with respect to the use of the building, although this point is modified as it
pertains to the leasing of space in the building to others, as described below,

3. Purchase or Construction

“Purchase™ was defined in the NPRM at paragraph (c}(2) as any payment to

acquire sole legal title to the building, including fees directly related to the acquisition of
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the building, such as sales commissions and real estate ¢losing or settlement fees. The
NPRM ﬁ]so made clear that the payment to acquire the sole legal title also includes down
payments and mortgage payments. The proposed paragraph also drew from advisory
opinions that limited the kinds of payments that would fall within the repcaled exception.
These opinions excluded payments for ongeing “operating expenses” such as property
taxes and assessments { Advisory Opimon 1983-8) or administrative expenses such as
rent, building maintenance, utilities, and “office equipment expenses.” Advisory
Opinions 2001-12, 2001-01 and 1988-12.

In proposed paragraph (¢)(3), “construction” is defined as including the design
and erection of the structure of the building. The proposed paragraph distinguished
between expenses that constitute the erection of the building or the extensive renovation
of a building on one hand, and costs for the upkeep, repair, or more piecemeal
replacement of structural components. This distinction is derived from Advisory Opinion
1998-7 where the Commission, drawing from the tax code, distinguished the cost of
incidental repairs that do not materially add to the property’s value nor appreciably
prolong its life, but “keep it in an ordinary efficient operating condition” from “repair
work [that] reaches a level to constitute wholesale restoration or renovation of a
structure.” The distinction may be illustrated by the following examples:

Example A -- Expansion of the size of the building (i.e., changing the size or
position of the outer perimeter of the structure} would constitute “construction.”

Example B -- A single large scale project (with a specific time deadline) entailing
the replacement of a number of various structural components throughout the building to

improve the building’s habitability and function; for example, expanding, contracting, or
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altering the configuration of a significant number of roems within the building coupled
with repl.acements of a significant number of other structural components throughout the
building such as installation of new electrical wiring throughout the building, and new
climate control and plumbing systems would also constitute “construction.”™

Example C - The replacement on a periodic basis of structural components where
such replacement is net part of a single large scale renovation project with a specific time
deadline would not constitute “construction” under this section.

The NPRM asked whether more examples should be included in the particular
sub-defimtions, such as purchase or construction, or whether the advisory ¢pinion
process would best suit that purpose, The Commission also inquired as to what
constitutes the purchase or construction of an office building. Specifically, it asked
whether payments for a long-term lease with an option to purchase the rented building
should be included within the definition of purchase. One commenter stated that, to
avoid abuses, the Commission should establish a bright line rule that treats purchases as
falling within the exemption and leases as administrative expenses.

The Commission believes that it is preferable to rely on the plain language of
BCRA, which uses the term “purchase.” In past interpretations, the Commission has
distinguished between the purchase and leasing of an office facility, concluding that the
exemption did not apply to leasing. See Advisory Opinions 2001-12 and 1988-12. The
Commission understands that there may be a variety of purchase arrangements; however,
in view of the distinction between purchase and rental established in the opinions and in

the absence of further details as to any particular purchase arrangements, paragraph (¢){2}
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of the final rutes follows the proposed rules, Tn addition. paragraph (¢){ 3} of the final
rules, deflning “constrection.” also remains unchanged from the proposed rules.

0. _Olhee Bulldimg-Related Expenses Not Qualifving Under Propased

Parayraph (¢}

In the NPRM. proposed paragraph (d) stated that if funds raised by a State or local
panty commiltee are used for office building expenscs and the expense docs not fall
within the defimitions in paragraph (c) for the purchase or construction of an office
building, the expense would be an allocable administrative expense under section 300,33,
unless it fulls within another category, such as support for a Federal or non-Iederal
candidate. If allocable, a sulficient amount of Federal account funds would have to he
used lor the expense,

The NPRM asked whether the proposed section on allocable party cxpenses (now
at 1} CFR 106.7) should require the allocation of administrative costs. As indicated
above, several paity commitiees asserted, with respect to the office buildin us, that the
administrative costs should be payablc entirely with non-Federal funds. For the reasons
stated above in the Explanation and Justification for section 106.7, the final rule at
paragraph (d) treats such costs as allocable.

E. [easing a Portion of the Office Building to Others

The Commission requested comments on whether a party would also be able to
purchase an entire building and lease space in the building to others at fair market rates in
order to generate income. The Commission also scughl comments on whether the
sources of the [unds used to purchase or construct the office building should 2OVEM OT

guide the Commission in the determination of the lawful uses of such income.,
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Une commuenter, speaking on behall of party committees. stated that party
cotmmitiees should be permitted to rent space in their office buildings to State and local
candidates regardless of the source of funds used to purchase the buildings. The
comment from the principal sponsors of BCRA stated that BCRA permits the party
comimities Lo gencrate income by leasing parts of its building and deseribes how ta
determine whether the funds may be deposited in a Federal or non-Federal account,
Specifically. a purchase in whole or on part with non-Federal funds would require the
depasit of rental income into the non-Federal account to be used onty for non-Federal
purposes. Rental income generated from a building purchased solely with Foderal funds
may be deposited in the committee’s Federal account only if all the revenues collected
comply with the limitations, prohibitions, and reporting, requitements of the Act,

The Commission has incorporated the approach of the sponsors in the final rule at
paragraph (¢). Consistent with (he jurisdiction of State law over non-Federal accounts,
the rule provides that the revenue received by the non-Federal account must comply with
State law. The Comimission alse notes its treatment of the rental income if it is depostted
1 the Federal account, Uniess excepted through the advisory opinion process with
respeet Lo specific types of assets or particular circumstances, the purchase or rental of a
committee asset has been determined to be a contribution in accordance with 11 CLER
100, 7(@)(2). In this eircunistance, the Commission will nommally consider the rental
Income to be an “other recetpt,” and reportable as such, and not a contribution. 1f,
however, the office space is rented at a rate in excess of the usual and normal charge, the
antount in excess will he a contribution to the committee and reportable as such.

E. Transitional Provisions for State Party Building or Facility Account
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Propused paragraph () twhich was (¢} in the NPRM) provided that, up to and
including Novemboer 5, 2002, the funds in a State party office facility account may hu
used only for the purchase or construction of a State party office facility. Starting on
November 6. those funds. if used for the purchase or construction of the office building.
would be subject o the provisions of paragraphs (a} through (¢) of section 300,35
(including a State law determination that they may not be used for such purpose). The
proposed rule also stated that the funds may not be uscd for Federal account or Levin
aecount purposes bul may be uscd for any non-Federal purposes purmitiad by State luw.

Two commenters from the party committees criticized the transitional provisions,
stating that unlike the national party building and facility fund transition provisions in
BCRA, there is no BCRA provision covering the spending of funds by the already
existing State party office facility fund. One of those commmenters criticized the State law
limitation on the use of the funds in the pre-existing office faeility account for non-
Federal purposes. The regulation was written to conform the treatment ol those funds
with BUR A and still allow their use for election purposes. As unlimited non-Federal
tunds, they could not be used ior Federal account or Levin account purposes. As such,
however, they may be used for non-Federal purposcs, and the Commission also
acknowledges the control by State law over such uses. Thus, paragraph (f) remains

unchanged from the proposed rule.

|1 CFR 30.36 Reporting Federai Flection Activity; Recordkeeping

BCRA establishes certain reporting requirements for State, distriet, and loca]

committees that finance Federal clection activitivs. See 2 U.S.C. 434{e)(2). This
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requirement extends senerally 1o all receipts and dishursenients {or Federal election
activitics 1f the aggregate amount of receipts and disbursements for such activity is
55,000 or more per calendar year, 2 11.8.C. 434(e)( 2} A}, and specifically extends to
receipts and disbursements of Levin funds, 2 U.S.C. 434{e)(2)(B). These requircments
added by BCRA arc in addition to the cxisting FECA reguirements to report expenditures
of Federal funds under 2 11.8.C. 434, Secalso 11 CFR part 104, Recausc spending under
the Levin Amendment may be allocated hetween Federal funds and non-Federal funds
not otherwisc subject (o the Act's prohibitions, limitation, and reporting requirements
(ie, Levin funds). Cangress has specifically required Federal disclosure of certain non-
Federal receipts and disbursemcents of State, district, and local committees {i.c.. the Levin
funds).

Paragraph () of new scetion 300136 applies to two types of entities. The first is a
State, district, und local political party commitiee that has not qualificd as political
committecs under 11 CFR 100.5, The sceond i3 an association or similar group of
candidate for Statc or local office or of individuals holding State or local office (see
2 U.5.C. 441i(b)( 13} that has not qualified as a pofitical committee under 11 CFR 1045,
In the NPRM, the Comimission sought comments as to what, if any, reporting
requitements an association or similar group of candidates for, or holders of, State and
local office may have under 2 U.S.C. 434(e)(2} if it is not a political committee. The
Commission reccived one comment. from a public interest group, which suggcsted that
the result should depend on whether the association or similar group has attained political
committee status under 11 CFR 100.5. ‘The Commission has concludod that such an

association or similar group that has not qualified as a political committce has no
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reporting requirements under 2 U.S.C. 434(e}(2) because that scetion, by its own terms,
apphies 1o “political committees.” The Commission further concludes such an association
or similar group is in a position analogous to a political party organization that is not a
political committee under ] CFR 1065 to the extent both engage in Federal election
activity. Therefore, in the final rules, such an association or similar group that has not
qualified as a political committec under 11 CFR 100,35 must comply with paragraph {a} of
seetion 300,34,

Paragraph (a) recognizes that neither type of organization has reporting
requirements under BCRA because it is not a political committes, See 2 11.8.C.
434(cH2). Under paragraph (a)(1), both types of organivations must demonstrate tha
they have sufficient Federal funds on hand to pay the requircd Federal portion of the
cosls of Federal clection activity under 11 CFR 300,32 and 300.33. Paragraph (a){1}
describes the type of accounting methodology required to make this demonstration.
Paragraph {a){ 1} also requires each (vpe of erganization to keep records of Federal
receipts and disbursements and to make thosc records available o the Commission upon
request. A Stale party committee and an association of State party officials cormmented
in support of paragraph (a){1], to the extent that it applies 1o political party commiltees,

Paraygraph (a)(2) clarifics that a pavment of Federal funds for the costs of Federal
election activily, or lor the Federally allocated poriion of the costs ol Federal election
activity, constitutes an expenditure, within the meaning of 11 CFR 108, unless an
exclusion from the definition ol expenditure in 11 CFR 10(+%{b) applies. Thus, such
payments constitute expenditures for purposes of determining whether or not a State,

district, or local pelitical party committee, or an asscciation or similar group of candidate
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for State or local office or of individuals holding State or local office, becomes a political
comimittee. under 11 CFR 106.5. Paragraph {a)2) also states that a pavment of Federal
funds for the costs ol Federal election activity. or for the Federally allocated portion of
the costs of Federal election activity, that mects ihe definition ol “exempt activities” {see
11 CFR 100.8{(b){10), {16), and (18)) is 1o be treated as a payment for excmpt actevilics.

A national party commitlee commented in opposition to paragraph (a}2). This
commenter objected to characterizing 2 payment ol Federal funds for Federal election
activily as an expenditure “gven if such activity docs not refercnee any Federal
candidate.” A State party committee and an association of State parly officials made very
similar comments, ¢iting Advisory Opinion 1999-4, The State party committee
characterizes this advisory opinion as “rul[ing] that only disbursements that iniluence a
specific Federal election count towards the dollar thresholds in [11 CFR 100L5(c)].” The
SHAle party commiittee’s primary concern is that “thousands” of local and district
commuttees not currently required to register and file reports with the Commission will he
required to do so. One of the commenters stated that the Commission has “effectively
acknowledged™ in paragraph (2)(1} of section 300.36 that “Congress did not intend first-
dollar disclosure of " Federal election activity spending. Conversely, a public interest
group comimnented in support of this paragraph.

Conygress has defined Federal clection activity 1o include activities that may or
may not refer to a Federal candidate, sec, e, 2 1U.S.C. ASLEZMCAN (L} and {20WBY} 1), and
Conyress has required the expenditure of Federal funds to pay for these activities.
2ULS.C 441i(by(1), (2). With regard to Advisory Opimaon 1996-4, the Commission has

concluded that the payments of Federal funds for Federal election activitics do influence
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“spueific Federal elections™ because the definitions of Federal election activity are ticd o
particular Federal elections. Each of the four categorics of Federal clection activity is
framed in terms of a specilic Federal election, 2 1.5.C. 43 120K ANk (1), and (iv), ora
clearly identificd Federal candidate, 2 11.S.C. 431200 AWiii). Therelore, paragraph
{ak 2} does not conflict with Advisory Opinion 1999.4, As to the commenit that
paragraph (a)(1) of this section “effcctively acknowledges™ that Congress did not intend
“first-doflar” disclosure of Iederal election activity spendine, the Commission points out
that paragraph (2)(1} applics to organizations that are not political comntittees under the
Act. and thus have no reporting requirements under the Act. The Commission may not
require “first-dollar” reporting from such organizations becausc it Ay N0t require
reporting from thent at all. Paragraph (b), on the other hand, applies to parly comnuttees
that are political committees under the Act. As political committees, these enlities
covered by paragraph {b) must report all Federal reccipts and disbursements from the
“first dollar,™ 2 U1S.C 434,

Paragraph (b) of section 300.36 applies 1o State, district, and loeal political party
committees, and 1o an association of similar group of State and local candidates and
officehalders, that disburse Federal tunds for Federal election activities and that have
qualified as political committees under 11 CFR 100.5. The heading of paragraph (b1 is
revised from the version of the regulation published in the NPRM. The new heading
makces clear that paragraph (b)(1) applics to State, district, and local pelitical party
committees that have qualified as political committees and that have less than S5.000 in
total reccipts and disbursements for Federal clection activity {see 2 U.S.C. 434 W2 ALY,

and to an association or similar group of candidate for State or Iocal oifice or of
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mdividuals holding State or local oflice at alt times, Paragraph (h 1) provides that such
comnuttees must report all receipts and dishursements of Federal funds for all or part of
the costs of Federal election activity. Paragraph (b)(1) goes on to state that this
requirement applies even if the committee has tess than $3,000 of aggregate receipts and
dishursements [or Federal election activity. See 2 US.C. 434e)2)A). A national parly
comnuttes and a State party commiltee commented in opposition to the reguirement of
itermization of Federal receipts for Levin activity, because “Federal recelpts will be used
fungibly for multiple purposes.” The Commission peints out that Federal reccipts are not
fungibie. as far as spending for Federal election activity gocs, to the extent that receipts
nclude transiers from other party comumittees, A State, district, or local commilles must
hot use transferred funds for Federal election activity spending, 2 U.S.C.
A1bN2NB)(iv). Moreover, Congress has specifically required itemization of these
receipts. 2 ULS.C.434(e}3). Consequently, the final sentence of 11 CFR 30016 (b1}
provides that a disbursement of Federal funds for the costs of, or for the Federally
allocated portion of the costs of, Federal election activity is reportable a5 an expenditure,
unless an exclusion in 11 CFR 100.8(b) applies,

In the final rules, the Commission has corrected an inadvertent omission that
appcared in the version of paragraph (b)(1) of section 300.36 published in the NPRM.
The words “receipts and™ have been inserted before the word “dishursement” in the
sceond sentence. The preamble of 11 CFR 300.36(b) 1) correctly discussed the
paragraph, referring 1o “receipts and dishursements™ 67 Fed. Register at 35671, The
Commission has also deleted an unnecessary and potentially conf using introductory

clause in onc of the sentences in this paragraph.

170




g}

Lt

-1

4

10

11

12

2u

2l

22

23

Paragraph (b} 2} implements the broader reporting provisions of
= L.5.C 434(e)( 20 A) and (B) with regard to State, district, and local political party
comnuttees. The heading of this paragraph has been revised from the version of the
regutation published in the NPRM. The change is intended to make clear that this
paragraph applies to State, district, and local political party committees that are political
commitices and that have $5.000 or more of total reccipls and disbursements for Federal
election activity. 2 U.S.C. 434{e}{2)(A), (B). Paragraph {(b}2) docs not apply to an
association or similar group of State and locat candidates and officcholders thar disburses
Federal funds for Federal clection activities because such groups are not authorized to
rase and spend Levin funds, and thus may not allocate disbursements for Federal election
activity between Federal funds and Levin funds, See 2 U.S.C. 441i(bH2). which applics
only to parly commirttees. These committees always report under part 104 of Title 11
because they may have no Levin funds to report pursuant to paragraph (a), discussed
above.

The lirst sentence of paragraph (b)(2) states the basic rule that ali recelpts and
disburscments for Federal election activity must be reported 1f the political committee has
an aggregate of 35,000 or more of such receipts and disbursements in a calendar year.
The second seritence makes it clear that this basie reporting rule extends 1o the othorwise
non-Federal funds spent for Federal eleetion activity under the Levin Amendment {that
1s. (o the Levin funds).

Paragraphs {(b)(2)i) through (iv) have been revised, or added, since the version of
the regulation published in the NPRM. As published in the NPRM. the regulation would

have refomed (he reader to 11 CPR 104.17(b) to identi fy important elements of
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information that must be reporiled under this section 300,36, Instead, paragraphs (b)(2)(i)
through {iv), as adopted in the final rules, state these requirements expressly, for the
convenience of the reader. These requirements gencrally parallel the requircments
adopted in 11 CFR 104.17(b} with certain modifications appropriate to the context of
expenses allocated among Federal clection activities.

Paragraph (b){2){i} pertains o disclosure of the methods State, district, or loca!
committees usc 1o report allocating expenses for Federal election activily between
Federal funds and Levin funds. Paragraph (b)(2)(1A) of section 300.36 specifies that a
cotnmitice must state the allocation percentages for Federal election activity
disbursements that are used in its reports. This paragraph includes a specific cross-
relerence 1o 11 CFR 300.33(h), where these allocation percentapes tor Federal clection
aclivity are sct out.

Paragraph (b)(2){1{ B} of section 300136 reguires the committee to report which
allocable catcgory of Federal clection activity a given allocated dishursement falls into.
In paragraph (b){(2Xi}B}. the reference to allocable category of Federal election acti vily
means the Lype of Federal election activity as defined in 11 CFR 100.24 (e.g., voter
registration activity as defined in scction 100,24(b) 1), ur voter identification as delined
m section 100.24(b)(2)(i)). Note that expenses for certain categories of Federal election
achivity are not allocable between Federal funds and Levin funds (e. &.. public
comimunications that promote or support, or atlack or opposc, a clearly identified Federal
candidate under 17 CFR 100.24(b)(3}). See 11 CFR 300.33(a).

Paragraph (b} 2)ii) pertains to reporting of allocation transfers between a Levin

account and Federal account, or among a Levin accouni. a Federal account and a
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designated allocation account for allocated Federal clection activity, All transfors relaled
to a category of Federal clection activity must identify that category, Paragraph
{b)(2)(1ii) specifics the clements of information that must be reported for an allocated
disbursement for Federal clection activity, including the name and address of the pavee.
the date ol the payment, and the purpose of the payment. This paragraph also sets out
itemization requirements for disbursements covering more than anc proyram or activity,
Paragraph (b} 2 }i1v) covers itemization of disbursements of more than $200, 2 U.S.C.
AT4{ )3,

Paragraph (h}(3) alerts the reader to the rules for reporting payments allocated
between Federal funds and non-Federal funds that are not covered in paragraph (b 21
As cxplaimed above, paragraph (b}(2) applics only 10 payments [or Federal election
aclivity allocated between Federal funds and Levin funds under t1 CFR 300.33. The
reporting regrulation for payvments allocated between Federal funds and non-Federal funds
are contained in 17 CFR 104,17, For example, section 104,17 addresses reporting of
administrative expenses and salaries of employees who spend 25% of their time, or less.
on Federal clections,

Paragraph {c)(1} implements BCRA's new requirement for monthly filing by
parly committees that come under new scetion 434(e) of the Act. 2 U.S.C. 433X 4).
This 15 accomplished by referring (o the Commission's existing regutation specifving
monthly reporting, t.e, 11 CFR 104.5(c)(3).

In the NPRM, the Commission sought comments on the applicability of the
$50.000 annual threshold for efectronic filing to receipts and disbursements for Federal

election activities, Sce 11 CFR 104,18, The Commission received two comments, An
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association of State party oificials opposed applying receipts and disbursements for
lederal election activities toward the electranic filing threshold because these “will alsa
he disclosed on the party committee’s repularly filed reports.” The Commission notes
that this comment, while true, could be applicd 1o any committee with regard to
electronic filing. A public interest group commented that receipts and disbursements for
Federal etection activity should apply to the electronic filing threshold.

Consistent with 2 TLS.C. 434(a}11), paragraph (¢} 2) of section 300,36 provides

that contributions and cxpenditures of Federal funds for Federal election activity apply to

the $50.000 threshold for mandatory electrenie filing. When determining whether a
recelpt of Federal funds for Federal clection activities is a contribution, the Commission’s
regulation at 11 CFR 100.7, mcluding the cxelusions in paragraph (b) of that section,
must he applied. Similarty, when determining whether a disbursement of Federal funds
for Federal election activity is an expenditure, the Commission’s regulation at 11 CFR
1008, including the exclusions in paragraph (b) of that section, must be applied. The
Commission discemns no reason why a contribution or expenditure should be treated
dilferently for this purpose simply because it is related to a Federal election activity. The
Commmssion emphasizes that this provision does not apply to receipts and disbursements
of Levin funds for Federal election activity, and does not apply to receipts and
disbursements that are not “contributions™ or “expenditures™ as defined by the FECA,
Finally, paragraph (d) of section 300.36 supports the disclosure provisions
outlined above by adding a rccordkeeping requircment. Paragraph {d) refers to the

Commission's existing regulation on recordkeeping, 11 CFR 104.14. This requItemant is
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necessary o ensure that suflicient documentation cxists to ensure compliance with the

disclosure provisions of 13CRA.

11 CFR 300.37 Trobibitions on Fundraising for and Donating te Certain Tax Txermpl

Oreanizations

BCRA prohibits State, district, and local party committees, their officers and
agents acting on their behall, and entities directiy or indirectly established, maintained,
financed, or controlled by them. from soliciting any {unds for, or making or directing any
donations to certain tax excempt organizations cngaged in certain clection-related activity.
211.5.C. 441i{d). Except as discussed below, the State party ban on fundraising for Lax-
cxempl organizations at new 11 CIR 300.37 mirrors to the provision applicable (o the
prohibition on national party committee fundraising for these oTganizations at new 11
CFR 300,11, See Explanation and Justification for 11 CFR scction 300,11 above for a
discussion of comments reeeived 11 responsc to specific questions raised in the NPRM,

Paragraph {2)(3} implements BCRA’s prohibition on State party commilles
fundraising for. and donating to, a section 327 organization unless the organization is a
“political commitige,” a State and local party committee, or an authorized commitiee of a
State or local candidate. The NPRM asked whether the term “political commiittec™ in |1
CFR 300.37 should mirror the definition of thal term in 2 U.5.C. 431(4), which would
encomprass only organizations that make contnbubions to and cxpenditures on behalf of
tederal clections or whether it should be interpreted to cncompass State-registered

political committees that support only State and local candidates.
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BCRAs cosponsors stated that “it would be in keeping with the intent of BCRA
to carve out from the definition of *political committee’ a distinction that would permit
State, district, and local party committees to make a non-federal donation” to a section
2277 arganization registered as a State political commitiee as long as {he Stale committee
does not make expenditures and disbursements in connection with a Federal clection,
inclhuding expenditures and disbursements for Federal cleetion activity, Several party
committer commenters and at least one public interest group agreed with this approach.
Only one public interest commenter disagreed. stating that permitting State and jocal
party commiltees to fundraise for, or donale o, State political committecs “would be
contrary to the |etter and spint of BCRA." None of the commenters addressed this
provision in the context of the national party prohibition, perhaps because it was not
specifically usked,

Accordingly, n the final rules, parapraph {a}3) of section 300.11 has been
amended 5o (hat 1l provides that, for the purposes of this paragraph only, “political
commiitee” includes a State-registercd political committee that supports only non-federal
candidates and does not make expenditures or disbursements in connection with an
clecton for Federal office, including expenditures and disbursements for Federal election
activity. The Commmission agrees with the sponsors and other commenters that with this
change, 11 CFR 300.1 1{a)}3) does not contravene the major purpose of BCRA - to
prohibit non-federal funds from being used in connection with Federal ¢lections. As long
us the section 527 arpanization for which funds arc being raised exclusively supports

non-lederal candidates and docs not finance activities that could benefit federal
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candidates. such as get-oul-the-vole activities in conncetion with an ¢lection in which a
I'ederal candidate appears on the ballot, BCRAs intent is preserved.

Beeause 11 CFR 300.37(a) pernits state parties 1o solicit funds for, or donate
funds to, Section 527 organizations that are state-registered political committees and that
mieel certain other requirements, paragraph (c) includes a safe harbor provision applicable
Lo these organizations similar to the provision applicable to Scetion 50H(¢) organizations.
Paragraph (¢) contains the requirements of the certification required (o satisfy the safe

harbor,

Subpart C — Tax-excmpt Organizations

For the convenience of readers interested in Jocating rules pertaining to
fundraising and donations to tax-exempt organivations, subpart C of new part 30
combines in a single place the prohibitions on national, State. district, and local party
committee donations to, and fundraising for, certain 301(c) and 527 lax-exempt
urganizations and the rules governing fundraising by Federal candidates and
officeholders for 5(H(c) orpanizations.

The proposed rules for 11 CFR 300.50 (national party prohibition) and 11CFR
300,51 { party prohibition) were identical to proposed |1 CFR 300.11 {natonal party
prohibition) and proposed 11 CFR 304,37 { party prohibition).

The hinal rules at LI CFR 300.50 (national party prohibition) is identical to the
final rule at 11 CFR 304.11; the final rules at 11 ©FR 300.51 { party prohibition) is
identical 10 the final rule at 11 CFR 300.37; and the final rule at 11 CEFR 3060.52

{regulations governing candidate and officeholder solicitations for 501 {c) organizations)
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15 identical o the finat rule at 11 CFR 300,65, The Explanation and Justification for 11
CER 300,11, 300037 and 300.65 apply to 11 CFR 300,50, 300.51 and 300.52,

respectively,

Subpari D) - Federal Candidates and Officeholders

L1 CFR 300.60 Scope

BCRA places limits on the amounts and types of funds that can be raised by
Federal candidates and wificeholders for both Federal and State candidates. See 2 11.5.0.
441ifey. The Cormnmission is placing the regulations that address these limitations in
17T CFR part 304, subparn 13,

Section 300.60 explains that those restrictions apply (o Federal candidates and
officeholders, their apents, and entitics directly or indircelly established, maintained, or
controlled by, or acting on behalf of, any such candidate(s) or officeholder(s). As defined
n 2118.C, 431{3) and existing 11 CFR 100.4, “Federal office”™ means the office of
President or Vice President of the United States, Scnator or Representative 1, or
Delegate or Resident Commissioner 1o, the Congress of the United States. There is a
similar definition of “Federal officcholder™ in 11 CFR 113.1(c). As noted abaove. the
Commission is adding a comparable definition at 1§ CFR 3(0.2{0). Persons covered by
the restrictions in this subpart may not “solicit, receive, direct, transfer or spend™ non-
Federal funds unless certain requircments are satisfied, and subject to certain exceptions
cxplatned below,

Mo comments were received on this seclion.
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11 CFR 30061 Federal elections

Scetion 300,61 as proposed in the NPRM prohibited any Federal candidate or
officcholder, his or her agent, or any person described in section 300060, above, {from
saliciiny, receiving, directing, transferring, or spending non-Federal funds i connection
with an clection for Federal office, including funds for any Federal election activily
described in L1 CF 10024, discussed above. 2 ULS.CL 44 1i{ed 1 WA). One commenter
urged the Commission to construe this language 1o prohibit a candidate only from raising
non-Federal funds that would eventually benefit the candidate™s own campaign. Because
the Commussion does nol find support in the statutory language for this approach, it is not
incorporating this recommendation.

The principal sponsors of BCRA asked the Commission o include “disbursc™ in
ihe list of specificd actions, so as o clanfy that a person deseribed in 11 CER 300,60
must use Federal funds when disbursing funds in connection with an election for Federal
office. The Commission appreciates the desire for uniformity between sections 300,61
and 300.62, discussed below,; and alse notes that drawing a distinction between funds that
are “spent” and {unds that gre “disbursed™ for certain purposes could prove problematic,

Accordingly, it s adding “disburse™ to the list ol coverad activitics in scction 300001

11 CFR 304.62 Non-Federal Elections

BCRA also prohibits any Federal candidate or officeholder, his or her ugent, or
any olher persan described in scetion 300L6H, from raising, recciving, directing,
transfernng, or spending or disbursing funds in commection with any non-Federal electian,

unless the funds are not in cxeess of the amounts permitted with respect 1o contributions
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o candidaics and politeal comnuttess and are not fom sources prohibited by the Act
{rom muﬁing contrilulions i connection with Federal clections. 2 1150 4411{eq 1 HB).

The NFEM Limited this restnction to Federal funds subject 1o the imitations and
prohibiticns of the Act. One comment requested the Commission to rentove the torm
“Federal™ [rom this defimition, to make it cover all funds that are subject to the limitatons
and prohimuons of the Act. The Commission is making this change, which is consistent
with the stalutory language; and is making additional changes to further paralle] the
statutory language.

In discussing proposed 11 C.F.R. 300.61 and 300,62, the NPRM stated that these
prohibitions encompassed “leadership PACs™ and “candidate PACs" because they are
entities “dirccdy or indirectly established, financed, maintained, or controlled by™ Federal
candidates and/or officeholders as defined in 11 C.F.R. 300.2(c}. Gienerally, “leadcrship
PACS" and “candidate PACS™ are political organizations set up by congressional leaders
and other Federal candidates and officcholders, in part, as a way (o support other
candidates” campaigns. Although candidate PACs and leadership PACS are not
specifically mentioned, the legislative history indicates that 2 U.S.C. 441i(c)H 1) is
intended to prohibit Federal officeholders and candidates from soliciting any funds lor
these comnuttees that do not comply with FECA's source and amount limitations. See
145 Cong, Rec. 82140 (Daily ed. March 20, 2002) {statement ol Sen. McCain}.
Consequently, the NRIPM stated that Federal candidates and officeholders and their
leadershup and candidate PACs must not solicil, receive, direct, transfer, or spend funds
for such a FAC"s Federal or non-Federal account unless the funds complicd with the

Act’s source and limitations requiremoents.
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The comments of the natiomal party cominittees construed the NPRM statements,
in hight of statements made in the Senate debates, to mean (hat a person could contribute
35,000 to the Federal account of a “leadership”™ PAC and could donate an additional
$5.,0600 10 the non-Federal account of the same committee. These commenters expressed
support for such an interpretation of the proposed rules and further argued that the
national party ban on raising and spending non-Iederal funds found at 2 U.S.C. 441i(a)
should he construed similarly. As noted elsewhere, the Commission belicves that the
plain language of 2 U.S.C. 44 1i(a) prevents such an interpretation as to the national party
commiltees, No other commenters addressed this point in their written commnients,
although some commenters testified that the statutory language could be interpretad
cither to permit solicitations of $5,000 each for a Federal and non-Federal account of a
leadership PAC in light of the floor statements, or not (o permit such PACs 1o have non-
Federal accounts at all. Another commenter argued that the statutory language did not
include the tenn “non-Federal accounts™ but instead permitted a Federal oMficehalder to
solicit, receive, direct and spend funds “in connection with non-Federal elections,”

The Commission noles first that the definition of an entity “direetly or indirectly
established, financed, maimntained, or controlled” is being modified in the final rutes from
the defimtion contained in the proposed rule at section 300.2¢c). The {inal rule defines
this phrase by incorporating the affiliation factors sct forth at 11 CFR 100.5(z)(4)(ii).
CUonsequently, 11 C.F.R. 300.62, permilting solicitations and spending for funds “in
connection with™ a non-ederal clection applies to a candidate PAC or leadership PAC to
the extent that the PAC comes within ihe new definition of' 11 C.F.R. 30{L2(c).

Secondly, in discussing BCRA’s restrictions on the solicitation and spending of non-
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Federal funds by Federal candidates and officcholders, the co-sponsors stated that these
provisions were part of a “system of prohibitions and limitations on the ability of Federal
officcholders and candidates, to raisc, spend and control soft money” in order “to st the
use ol solt money as a means of buying influence and access with Federal ofitecholders

and candidates.” See 148 Cong. Rec. $2139 (Daily ed. March 20, 2002) (stalcment of

sen, McCain). In light of this purposc, the Commission notes that new 11 C.F.R. 300,62
permuts IFederal candidates and officeholders to solicit, receive, direet, transfer, spend or
disburse funds in connection with IFederal and non-Federal clections only from sources
penmitted under the Act and only when the combined amounts solicited and received
from any particular person or entity do not exceed the amounts permitted under the Act's
contribution limits and are not from prohibited sources. In other words, a Leadership
FAC that comes within the definition of 11 CFR 3(04).2{c) can raise up to a total of $5.000
from any particular person or catity, regardiess of whether the funds are contributed (o
the PAC's Federal account, donated o its non-Federal account, or allocated between the
two, In addition. the Commission agrees with commenters who pointed out that 11
{.F.R, 300.62 does not permit Federal candidates and officcholders, their agents and
entities established, financed, maintained, or controlicd by them to solicit, reccive, direct,

transfer, spend or disburse non-Federal funds for Federal elections.

11 CHFR 300,63 Exception for Party Candidates

An exception to the fundraising prohibition applies when a Federal candidate or
Fuderal officeholder is a candidate for State or local office. 2 U.5.C. 441i(e)2). Such

candidates may raise and spend non-lederal funds for their State campaign, as long as
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their potivities are consistent with State law and refer only to their status as a State ar
lacal candidate, to other candidates {or that same office, or both. This exception is
rellected innew 11 CIR 300,63, Please note that 1f @ State or local candidate is
simultaneously a candidate [or Federal office. he or she must raise and spend only
Federal funds in connection with the Federal campaign. No comments addressed this

ProvIsion.

11 CFR 300.04 Exemption for Atending or Speaking at Fundraising Events

BCRA contains an exemplion from the fundraising prohibition for Federa!
candidates and officchelders who attend, speak. or appear as a featured gucst at a State,
district, or local party committee fundraising event. 2 U.S.C. 441i{c)2). The NFRM
sought comment on how to construe and implement this provision, particularly in light of
the separate general prohibition on Federal candidates and officcholders from soliciting
non-Federal funds in connection with an clection for Federal, State, or local office.

The NPRM cited Sen. MeCain’s explanation in the Senate debate that “[t]he rule
here is simple: Federal candidates and officeholders cannot solicit soft money funds,
funds that do not comply with Federal contribution limits and source prohibitions, for any
party committee— national, State, ot local.” 148 Cong, Rec. 52139 (daily ed. March
20,2002) (statement of Scn. McCain). Consistent with this statement, the Commission
proposed that, while such individuals could artend, speak, or be a featured gucst at a State
or local party [undraising event, they must not solicit funds at any such event,

However, the NPRM sought comment on whether the fundraising event provision

was a total excmption from the general solicitation ban, whereby Federal candidates and
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officcholders and their agents may attend and speak freely at such events without
restriction or regulation. The Commission also sought comment on how o construe
BCRA’s phrase permitting Federal candidates and officeholders to “attend, speak. or be a
featured guest”™ at a {undraising event. It noted that (he phrase “featured guest™ strongly
sugeests that State, disinet, or local party committees may publicize in advance that a
Federal candidate or officeholder will be attending and speaking at an event, and asked
whether this means that Federal candidates and officeholders may be reforred to in
invitation matcrials for the event, or appcar as members of a host committee, or be
honored at the event.

The Commission received a range of comments on this issue. Some advocated a
strict approach, consistent with the statutory language, They argusd that any other
approach would substantially undercut the fundraising prohibition. Others noted that it
could be almost impossible for a Federal candidate or officcholder not to become
mvalved in at least indirect fundraising. such as thanking people in a rope line for their
support. Some claimed that menitoring every word the speaker said could turn (he
Commission into “speech police,” raising First Amendment concerns. Also, the fact that
a candidate or officcholder is 1o be honored at an event seemingly implies that his or her
narme or picture may appear on invitations, {lyers, and other material distributed in
connection with the event.

The Commussion 1s adopting a muddle approach in new section 300,64, Most
commenters who favered an expansive interpretation agreed that Federal candidates and
officcholders could not actively fundraise (specifically solicit contributions} at a covered

event. The Commussion believes the statutory prohibition is also broad encugh to bar a
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Federal candidate or officeholder from serving on a host committee for or signing a
solicitation in connection with the event. lowever, the rules do not prohibit a sponsor
from publicizing a Federal candidate’s or officcholder’s appearance at an event, or
incidental conversations in connection with the event in which the candidate or

officeholder does not directly solicit funds.

11 CFR 300.65_Txceplions for certain tax-cxempt organizations

In 2 LLE.C. 44 (el 1) BCRA prohibits candidates and afficcholders from
soliciting, receiving or spending funds unless the funds meet the source and limitations

restnictions of the Act. See also 11 CFR 30061 and 11 OFR 300.62. BOCRA creates two

cxeeplions from that general rule in 2 US.C_ 44 lite)4): 1) it allows candidates,
ofhceholders, and individuals who arc agents acting an behalf of either to make gencral
solicitations, withoul source or amount restrictions for a 501(c) organization unless the
“principal purposc” of the organization is to conduct cortain Federal election activity,
specifically voter registration, voter identification, GOTV activities, or gencric campaign
activity, so long as the sobcitation is not to obtain funds in connection with a Federal
election; and 2} it permits Federal candidates and officeholders, and individuals wha are
agents acting on their behalf], to make speeific solicitations for 301(c) organizations
where the organization’s principal purpose is to conduct Federal election activity as
desenibed above ar to muake specific solicitations for a 501(¢) organization to conduct
these sctivities provided that only individuals are solicited for no more than $20.000 per

calendar year, The final rule at 11 CFR 3{1.65 impiements these exceplions for Federal
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candidate and officeholder solicitations for 501(c) organizations. It mirrors the (inal rule
at 11 CFR 300.52 contained n subpart .

In response to the NPRM, BCRAs principal sponsors and a public interest group
stated that the propesed rule at 11 CFR 300.52(a)( 1){mirrored in 300.65(a) 1)) could be
interpreted to prohibit candidate/ofTiccholder solicitations that were not meant to be
prohibited. The proposed rules stated that a Federal candidate or officeholder may make
a general solicitation on behalf of a 50 (¢) organization without regard 1o source or
amount restnctions “only if the solicitation does not specify how the funds will or should
be spent,” the solicitation is not [or a 501{c) organization whose principal purpose is Lo
conduct certain cnumerated Federal clection activity, and if the solicitation is not for that
enumerated Federal election actvity. The commenters interpreted this provision as
probibiting Federal candidates or officeholders from making a general or specific
solicitation, without source or amount lintitations, for an organization such as the Red
Cross, which engages in no “clectoral activitics™ whatsoever. BCRA's principal sponsors
also argucd that this provision could be interpreted to prohibit specific solicitations,
without source or amount limitations, for a 5 (c) organization whase principal purposc
15 1ot to engage in Federal election activity, but who nonetheless engages in some
clection activity, provided that the solicitation is not for activity in conncction with an
election. The sponsors argued that the final rules should permit such specific
solicitations. The examples given by the sponsors to illustrate this point included a
specific solicitation for the NAACP College Fund or the NRA fircarms training progran

1

cven though the NAACP and the NRA engage in certain election activity.
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As noted in the NPRM. the Commussion agrees that 11 CFR 300,65 should nol he
mterpreted to probibit candidates, officcholders or their agents from soliciting funds for a
30 {c) organization that engages in no election achivity, such as the Red Cross.
Accordingly, the final rule at 11 CFR 300,63 addresses the commenters’ concerns by
more specifically setting forth the cireumstances under which Federal candidates,
oificcholders and their agents can make general solicitations on behalf of 501{c)
ergatizations. withoul regard to source or imitation, and by sctting forth in paragraph (b)
the crreumstances under which they can made specific, limited solicitations to
imndividuals,

In response 1o a question in the NRPM regarding the scope of the lerm “agent” in
2 US.C 441i(c), the sponsors stated that it was their intent that the testrictions on
candidate/officer holder solicitations apply to an agent “acting on behalf™ of cither.
Accordingly, the final rule states throughout that it applies to an individual wha is an
agent “acting on behalf of a Federal candidate or officeholder. BCRA's sponsors and the
same public interest commenter also pointed out that proposed 11 CFR
300.52(b} 2y mirrorcd in proposed 11 CFR 300.05(b}2)) did not make clear that the
specific solicitations permitted for Federal election activity or organizations principally
engaged in such activities appiies only to 501{c) organizations and not to other tax
excempt orgamzations, such as Section 527 organtzations. The Commission agrees.
Accordingly, the introductory language in the final rule specifically states that the
requirements for solicitations in the rule apply 10 501(c) organizations.

Paragraph (c) enumcrates the specific types of Federal election activity for which

a Federal candidate or officeholder can make specific solicitations and incorporates the
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definitions of those activitics at 1T CFR 1000.24{a). Becausc BCRA permits himited
solicitations enly for specific Federal clection activittes, paragraph {d) has been added to
the hinal rule to make clear that solicilations are not permitted {or other election activities,
including Federal election activity such as public communications promoling or opposin u
clearly identified Federal candidates. See 11 CFR 100.24{b}3).

In response to questions raised in the NPRM, BCRA's principal sponsors, a
public imterest group and a non-proelit organization agreed that 11 CFR 304,65 should
include a safe harbor provision for Federal candidates, officcholders and their agents,
similar 1o the one for party committees in 11 CFR 300.11 and 11 CER 3003 7.
Accordingly, paragraph (¢} provides (hat a liederal candidate, officcholder, or agent
acting on behalf of either, may obtain and rely upon a certification from a Section S01{c)
organization in determining the scope of the permissible solicitations they may make an
behalf ol the organization. Paragraph (&) also sets forth the requirements for such a
certification.

A non-profit arganization raised several concerns about the restriclions on Federal
officcholders soliciting for 501(c) organizations, Firsl, the non-profit group maintained
that the regulations should create a presumption that the principal purposc of anv 501{c)
erganization 1s not o conduct election activity because “under federal tax law, no 501 {9
organization may conduet partisan elecloral activity as its primary purpese.” The
commenter was concered that requinng a candidate or officeholder to verify whether or
not an organizalion engages in clection activity as its principal purpose will “result in an
unnecessary chilling cifect on their assistance™ to 501{c) organizations. The commenter

was also concerned that TRS Form 990 tax returns and other tax forms mentioned in the
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NPRM as possible waws to determine an organization’s aclivities or principal purpose
would not provide a candidate or officcholder with the necessary information. Second,
the commenter urged that any definition ol “prneipal purpose™ be based on a multi-year
average of an orgamzation’s expenditures for Federal election activity to more accurately
capture an organtzation’s actual level of clectoral activity, which necessarily occurs
closer to clections. Fmally, the group urged thal ihe regulations include a safe harbor
permitting candidates and ofticcholders to appear at 4 Section S01{c) organization’s
fundraiser or convention as long as no solicitations are made lor funds for election
activities, or altematively, tor any funds.

Determiming whether a particular organization’s “principal purpose™ is to conduct
clection activilies, such as voter registration or GOTV, is a fact-based determination that
must be made as to a particular organization. ‘Thus, creating a presumption that the
principal purpose of any 5¢1(c) organization {s not to cngage in election activity is
inappropriate and could conflict with TRS determinations. As for including a defmilion
of “primary purpose™ that is based on a multi-year average of an organization’s clection
expenditures, the Commission lacks sufficient information to establish a particular
pereentage or average at this time. Finally, the Commission notes that the general and
specific solicitations contemplated in 11 CFR 300.65 may take place at a fundraising
event conduet by the 501(¢) orzanization.

As tor the concemn that Fedceral candidates and officcholders will be chilled from
assisting 301{c) organizations in fundraising, the safe harbor pravided in paragraph (c) is
intended to cusc “federal candidates™ or ‘officcholders’ concern about inadvertently

viglating the Act, as amended by BORA,
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Subpart E — State and Local Candidates

|l CFR 30670 Scope

Subpart E implements two provisions of BORA reparding State and local
candidates. 2 U.S.CL441(1). (2). Section 300.70 explains that this subpart applics w
any candidate for State or local office, individual holding State or local office, or an agent
of any such candidate or individual. 2 U.S.C. 445i{f){1). For cxample, the subpar
applics 1o an individual holding Federat office who 1s a candidate for State or local office.
It does not, however, apply to an association or similar group of candidates for State or
lacal office, or ofindividuals holding Statc or local office, because they are not addresscd

in this scction of BORA. The Commission received no comments on this section.

11 CFR 300.71 Federa] l'unds Required for Certain Comimunications

BURA probibits State and local candidates and officeholders from funding certain
public communications with non-Federal funds. 2 U.S.C. 441i(f)(1). This prohibition is
contained in new 11 CFR 300.71. The prohibition on usc of non-Federal funds
encompasses public commuomications that refer to a clearly identified candidate for
Federal office, 1f the communication promotes, supports, attacks, or opposes any
candidale lor that Federal office, regardless of whether the communmcation expressly
advocates voting for or against any candidate. See 2 US.C. 43 (200 AX1Y. The section
contains a cross reference to section 11 CFR 10026, which defincs the new twom public

communication for purposes of the Act. Stale and local candidates and officeholders

may, however, usc Federal {unds for these public communications.
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Nu commenters addressed this section,

11 CFR 200,72 Federal Funds Not Reguired for Certain Communications

BORA containg an exception to the prohibition on the use of Federal funds for
certain public communications Lhat permits State and local candidates and officeholders
to use non-lederal funds for public communications that refer to Federal candidates but
do nat promote, support. attack, or oppose any candidate {or Federal office. 2 US.C.
441i(f)}2). This exception s set forth at new 11 CFR 3(0.72. Section 300,72 follows the

statutory languase.

X1, Part Y034 -- Entitlements

1] CIFR Y0348 Joint fundraising

The ban on national party non-Federal fundraising aifeets the
Commission’s joint fundraising rules under the Presidential Primary Matching Payment
Actat 17 CFR 9034.8. The Commission is, therefore, adding introductory language to
each of these scetions, advising readers that “[n]othing in this section shall supersede 11
CFR part 300, which prohibits any person from soliciting, receiving, dirccting,
transferring, or spending any non-Federal funds, or from transferting Federal funds for

Federal election activities.™
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Certification of No Effect Pursuant to 5 U.S.C. 605{h)

[Regulatory Flexibility Act]

The Commission certilics thal the attached proposed rules, if promulgated. will
nol have a significant economic impact on a substantial number of small entities. The
basis for this certification is that the national, State, and local party committees of the two
tnajor political parties are not small entities under 5 15.5.C. 601, and the oumber of other

small entittes o which the rules would apply 1s not substantial.

List of Subjects

11 CFR Part 106

Cleetions

1t CFR Part 102

Political committees and parties, reporting and recordkeeping requirernents.
11 CFR Part 114

Campaign funds, political committess and partics, reporting and recordkeeping
requircmcnis.

LI CFR Tari 106

Campaign funds, political committees and partics, political candidates.

11 CFR Part 108

Elcctions, reporting and recordkecping,
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U CFR Part (10

Campaigns, poliical partics and commiriees.

L CFR Pan 114

Business and industry, elections, labar.
11 CIR Part 300

Campaign funds, nonprofit organizations, political commirtees and parties,
politieal candidates, reporting and recordkeeping requirements.

11 CFR Part 9034

Campaign funds, reporting and recordkeeping requirements.
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For reasons sct oul in the preamble, Subchapters A, C and F of Chapter | of title

11 of the Code of Federal Regulations 1s amended to read as {ollows:

PART 104 - SCOPE AND DEFINITIONS (2 U.5.C, 431}
. The authority citation for 11 CFR part 100 continues to read as follows:
Authonity: 2 LS CO431E; 4340a)11), 438(as).
2. Seetion 100.13 15 amended by revising paragraphs (a) and (b), and adding
paragraph (c) to read as follows:
§ 0014 State committee, subordinate committee, districy, or local committee

(2 U.S.C. 43E{15)).

(a) Stale committes means the organization that by virue of the bylaws of 4 political
party or the operation of Statc law is-par-efthe-eilicial party-struciureand is responsible
[or the day-to-day operation of the political party at the State level, including an entity
that 1s directly or indircetly established, financed, maintained, or controiled by that

organization, as determined by the Commnussion.

{b) Subordinate commities of a State comimittee means any organization thal is-pas-
ol the-othetat-party-structureand 1s responsible for the day-te-day operation of the
political party at the level of city, county, neighborhood, ward, district, precinet, or any
ather subdivision of a State or any organtzation under the control or direction of the State
comimtice, Including an entity that is directly or indirectly cstaplished, financed,
maintained, or controlled by that organization, as determined by the Commission.

{c) District or local committes means any organization that by virtue of the bylaws of

a political party or the operation of State law isparroftheofficial pastystructure_and |5
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responsible—wederState-fows for the day-to-day operation of the political party at the

level of eity, county, neighborhood, ward, distner, precinet, or any ather subwdivision ol a

State, including an entity that is directly or indircctly established, financed, maintained.

or controlled by the district or local conumnittee, as detenmined by the Conunission.

3. Scotions 100024, 100025, 100,26, 10027, and 10028 are added to read as

follows:

§100.24 Federal election activity (2 U.S.C. 431{20)).

{a) As used in this section, and in part 300 of this chapter,

i1} It connecton with an election i which a candidate for Federal gffice

dppears on the ballot mgans:

(i) The period of time beginning on January 1 of each even-numbered
year and cnding on December 31 of each even-numbered year;
and,

(i)  In anodd-numbered year, the period beginning on the date on.
which the date of a special clection in which a capdidate for
Federal office appears on the ballot is sel and engs the date of
the special clection.

(21 Vater registration activily means contacting individuals by telephone, in
person, or by other direct means (o encourage them to or assist them in

Tegistenng to vote. Voter registration activity includes, but is not limjted

o, o

ing and distnibuling T

voting information, providing

individuals with voter repistration forms, and assisting individuals in the
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(4)

Gel-out-the-vote aclivily means ¢ontacting registered voters by telephune,

in person, or by other direct wmgans, to encourage then or to assist then in

gngaging in the act of voting, The following (actors are relevant o
determining whether a given activity is a get-out-the-vote activity:
1) Whether the activity inv

as the date of the election, the times when polling places are open,

ol¥es providing to voters information such

and the location ef particular polling places;

(i3}  Whether the activity facilitates voting by particular individuals, for

example, offering to transport or actually transporling voters to
palis, or providing babysitiing services to allow a parent to vote,
(i} _ The proximity of the aclivily to the date of the election.

Voter identification means_gequining ipformation about voters, ingluding,

(1}

but not Jimited 1o, the costs o obtaining voter lists, creating voter files or

updating and cnbanging voter lists ying or adding information

about the voters, and contactine volers to determine their likelihood of

voting in an upgoming election or their likelihood 1o vote for specific

gandidates.

by As used in part 300 of this chapter, Federal election activity means any of the

activities deseribed in paragraphs (b) 1) through (bi(4) ol ihis section,

Yoter registration activity during the period thal hegins on the date that is
120 calendar days before the date that a regularly scheduled Federal

clection 1s held and ends on the dale of the election. For purpuses of voter
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{2}

registration activity. the term “clection” docs not include any special

election,

The following activitics conducted in connection with an clection in which

onc ot more candidates for Federal office appears on the ballot {regardless

of whether one or more candidates for State or local oflice also appears on

the hallot):

{1}

(1)

(iii}

Voter identification—netuding-canvessine and-othersctivities-
destuned to-detemineregisterad voters likely voters—or voters

OF.

Uenenic campaign activity, as defined in 1] CFR 100,25,
Get-out-the-vole activity Exumples ofustour-the-vote setivity
election-duy-orshortly heforeto-encourase voting butwithout
referringto-anyclearlyidentified candidate for Federal office_and-
dﬁﬁhﬁ%ﬂi@—pﬁﬂ%ﬁ%ﬁdﬁﬁ&mﬂe—hﬂ%&pa}m—e&f&m—eﬂ%ﬁ

A public communication that refers to a clearly identified candidate for

Vederal office, regardless of whether a candidate for State or local election

15 also mentioned or identified, and that promotes or supports, or attacks or

opposes any candidate for Federal office. This paragraph applics whether

ot not the communication expressly advocates a vote for or agalnst a

Federal candidatezer,
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(4 Services provided during any month by an emploves of a State. district, or
local committee of a political party who spends more than 25 percent of
that individual’s compensated time during that month on activities in
canncelion with a Federai election.

t5)c) Exceptions. Federal election activity docs not include any amount expended or

disbursed by a State, district, or local committee of a political party for any of the
following activitics:

(1) A public communication that relers solely to one or maore clearly
identified candidates for State or local office and that does not promaote or
supporl, o attack or opposc a clearly identified candidate for Federal
oflice; provided, however, that such a public communication shall be
considered a Federal election activity if it constitutes voler registration
activity, generic campaign activity. get-out-the-vote acti vily, or voter
tdentification.

() A contribution to a candidaie for State or local office, provided the
contribution is not designated 1o pay for voter registration activily, voter
dentification, generic campaiyn activity, get-out-the-vote activily, a
public communication, or cmplovee services as set forth in paragraphs
{a)( 1) through (4) of this scetion,

{3) The costs of a State, district, or local political convention.

(4} The costs of grassroots campaign materials, inciuding buttons, bumper
stickers, handbiils, brochures, posters and yard signs, that name or depici

only candidates for State or local office.
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—VYoter regtrationachyity ot any-time-otherthanthe perod-oftine thalss
1 20-daws-belforethe-date-thaturegularly-scheduled Eederal electionis-held
thronuh-the-date-ofthe elecon

i ——Cerout-the-volegotvity-voleridenti Heation: apd-gensriecampatn-
acHvity thati-Rebeonnectionwith-airelection inowhich-a-casdidate for
Federpt-olhee-appears-on-the-ballot

§ 100.25 Creneric campaign activity (2 US.C. 431(21)).

Lieneric campaiyn activity means a campaign activity that promotes or opposes a
political party and does not promote or oppose a Federal candidate or a non-Federal
candidate.

§ 100.26 Public communication (2 U.S.C. 431(22)).

Public communication means a communication by means of any broadcast, cablc

or satellite communication, newspaper, magazine, outdoor advertising facility. mass
mailing ot telephonc bank to the general public, or any other form of general public
political advertising,
§100.27 Mass mailing {2 US.C, 431{23)).

Mass mailing nteans a mailing by United States mail or facsimile of more than
300 pieces of mail matter of an identical or substantially sitnilar nature within any 30-day

period. For purposes of this section, substantially similar includes communications that

inglude substantially the same template or language, but vary in non-material respecis
sueh as communtcations customized by the recipient’s name, occupatjon, or zeographic.

location,
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§ 100.28 Telephone bank (2 U.S.C. 431(24)).
Telephone hank means more than 504 telephone calls of an identical or

substantially similar nature within any 30-day period.  For purposcs of this section,

substantially siruilar includes communications that include substantialty the sanic

temnplate or language, but_vary in nen-material respects such as communications

customized by the recipicent’s name, occupation, or geoyraphic location.

4, Sections [00.29 through 100,50 arc added and reserved.
5. Scetions 1)1 through 100.5(} are designated as subpart 4 - General

Defnitions.

PART 102 - REGISTRATION, ORGANIZATION, AND RECORDKEEPING BY
POLITICAL COMMITTEES (2 L.8.C. 433)

. The authonity citation for part 102 continues 1o read as follows:

Authority: 2 17.8.C, 432, 433, 434¢a)( 1 1), 438(a)8), 441d.

7. Section 102.5 1s revised to read as follows:
§ 102.5 Organizations financing political activity in connection with Federal
and non-Federal elections, other than through transfers and joint fundraisers:
Accounts and Accounting

fa) Oruanizations that are political committees under the Act. other than National

Party cominiitees.

(1) Each organization. including a State, district or local parly committce, thal

hinances political activity in connection with both Federal and non-Feders]
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clections and that qualifics as a political committee under 11 CFR 10,3

shall cither:

(i}

Establish a separate Federal account in & depository in accordance
with 11 CFR part 103, Such account shall he treated as a separate
Federal political committes shall-wisieh thal must comply with the
requirements of the Acl inciuding the reyistration and reporting
requirements of 11 CFR parts 102 and 104. Only funds subject 1o
the probibitions and limitations of the Act shall be deposited in
sucl separate Federa] account. All disbursements, contributions,
expenditurcs and transfers by (he committee in connection with
any Federal clection shall be made from its Federal account, except
as otherwise permitted for State. district and local party
commmiftees by 11 CIFR part 300 and paragraph (a)i6} ofthis
section, No transfers may be made to such Federal account from
any other account(s) maintained by such organization for the

purpose of linancing activity in connection with non-Federal

clections, cxcept as provided by 11 CFR 30634, 300.33. 300.34
and 106.7{c). Administrative expenses for political committees
other than party committees shall e allocated pursuant o 11 CFR
106.7 between such Federal account and any other account
maintained by such committee for the purpose of financing activity

n connection with non-Federal efections. Administrative expenses
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{11}

for State, district and local party committecs are subject to 11 UFR
106.7 and 11 CFR par 300; or

Establish a political committee whiek that shall receive only
contnbutions subject to the prohibitions and lirnitations of the Act,
regardless of whether such contributions are for use in connection
with Federal or non-Federal clections, Such organization shall
register as a political committee and comply with the requirements

of the Acr,

Culy contributions mecting the conditions set forth in paragraphs (a ) 201,

{11}, or (ii1) of this scction may be deposited in a Federal account

established under paragraph (a)( 1)1} of this scction, or may be received by

a palitical commitice establishcd under paragraph (a)(1){11) of this scetion.

{1}

(i)

{111}

Contnbutions designated for the Federal account:

Contributions that result from a solicitation which expressly states
that the contribution will be used in connection with a Federal
election; or

Contributions from contributors who are informed that all
contributions are subject 1o the prohibitions and limitations of the

Act,

Any State, district or local party comniitiee solicitation that makes

reference to a Federal candidate or a Federal election shall he presumed o

be for the purpose of influencing a Federal clection, and contributions

resulting from that selicitation shall be subject to the prohibitions and
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{b)

(4)

limitations of the Act. This presumption may be rebutted by
demanstrating 1o the Comnussion that the funds were solicited with
cxpress notice thal they would not be used lor Federal election purposcs.

state, distnel and local party committees that intend to expend Levin funds

raised pursuani to 11 CFR 300,31 for activities identified in 11 CFR

SO0 32(b ) 1) must establish ong or more separate Levin acgounts pursuani.

CIR 300.30(a)(4) may be deposited into a Levin agccount.

Solicitations by Federal candidates and Federal offiecholders for State

district and lpcal party committees are subject to the restrictions in 11 CFR

30031 {ey and 11 CFR part 300, subpart D

State, distriet and logal party commiitlees and organizations may establish
one or more separate allocation accounts to be uged for activities allocable

pursuant te 11 CFR 106, 7{c¢) and 11 CFR 300,33,

Organizations that are not political committees under the Act.

(1)

State, distrct or local party orpanizations

{1} Any-ergarization that-makes-contributions or expenditures bor
doesnotqualifeas-political committes under HCER S and Slale,
district or local party organization that makes contibutions. ef
expenditures, and exempted payments under 11 CFR 100.7{b}y),

(15yand (17) and 11 CFR 100.8(b)(10). {16) and (18}, but that

mus! keep records of deposits into and disbursements from such
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accounls, and, upan request. must make such records available loe

examination by the Commission, er pmenentstor cortuin-Federal-

eleetonactiviiesunder HECRR 360,320 shall either All such

party commuiees must gither:

{A) _ Lbstablish at lcast three separate accounts as fullows "

(B}

{1}

An account into which only funds subject to the

prohibiitons and limitations ol the Act asdonly

0. 34, may be deposited and from which

contribulions, expenditures, and disbursements for

excmpt activitics end-paveents for-certain 'edoral
activities shall must be made,
Ong or more Levin accounls pursuant to i1 CFR

300.30(b) into which only funds solicited pursyant

ta 11 (IR 300,31 may be deposited and from which

payments must be made pursuant o 11 CFR 300,32

and 300,33, and
One o1 more additional accounts pursuant to State

law from which payments {or activitics other than

thase permitted by paragraphs (b)(1 )i} A) 1) and

{2} of this s¢ction;

Fstablish two s¢parate accounts as follows:
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(1 A Jederal account into which may be deposited

both funds subject to the prohibitions and

linutations of the Act and funds solicited for

aclivilies pursuant to 11 CFR 300,32, Payvments.

may he made from this account for contributions,

gxpenditures and dishursements_for exempt

activilies in conmection with Federal elections and
for acyvitics undertaken pursuant to 11 CIFR

S00,32(bj. Use of this Federal account as a

depository for Levin funds reguires employment of

a penerg] ledger sccounting svstem that segrepalcs

asgets, liabilities, revenue and expenses for

activitics undertaken pursuant to 11 CFR 06,7 and.

11 CFR 30032, Ifthe accounting method.

employed is computer-based, the data must be
backed-up on no less than a monthly bagis; and
{2)  One or more addilional aceounts pursuant to Stale

law from which payments for activities other than

thosc permitted by paragraphs (b} 1)) (B)(1)} may

do; or

o
il
:

(L) Establish one account with three or more leduer a CCOUNLs 3s

iollows:
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Llse of one account for all activity requires an_accounting

method that employes general leduer accounts that
scuregale gsets, liatnlings, revenue and expenses for

acliviigs undertaken pursuant to 1] CFR_L06.7 gnd 300,32,

Funds recorded in a gencral ledger account as received for
non-federal activities may not be reclassified as funds
available for Federal election activities to be undertaken

pursuani to 11 CFR 300,32 (1.e., Levin funds), unless the.

funds to be reclassified were received pursuant to.a

solicitation for Levin funds or so designated by the donors._

If the accounting mcthod employed is computer-based, the

data must be backed up on ne Jess than a meonthly basis,

Organizations that are not political party oreanizations

Any organization that is not a political party organization, and that makes

contributions or expenditures under the Act, but does not qualily as a

pohtical commiitee under 11 CFR 100.5, must either

(1}

Establish a separate account into which only funds subject to the
prohibitions and limitations of the Act shall be deposited and from
which contributions and cxpenditures shall be made. Such
organizations shall keep records of deposits 1o and disbursements
from such account, and, upon request, shall make such records

avatlable for cxamination by the Commission; or
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{ii Demonstrate through a reasonable accounting method that,
whenuever such an organization makes a contribution or
cxpenditure, or payment, the erganization has received sufficient
funds subject to the limitations and prohibitions of the Act to make
such contnibution, expenditure or payment. Such organization
shall keep records of amounts received or expended under this
subsection and, upon request, shall make such records available for
examination by the Commission.

(c) National party committees, Between November 6, 2002, and December 3 I

2002, paragraphs (a) and (b) of this section apply to national party commitiees. Aficr
December 31, 2002, national party committees are prohibited from raising and spending
non-l'ederal funds, Therefore, this section does not apply to national parly commitices
alter Idecember 31, 2002,

8. Section 102,17 is amended by adding introductory language to paragraph {a) 1o
read as follows:
§ 102.17 Joint fundraising by committees other than scparate segregated funds.
(a1) General. Nothing in this section shall supersede 11 CFR part 300, which
prohibits any person from soliciting, receiving, directing, transferring, or spending any

nan-Federal funds, or from transferring Federaj funds for Federal election activitics.

* * * * *

PART 104 - REPORTS BY POLITICAL COMMITTEES (2 U.S.C. 434)

2. The authority citation for part 104 continucs to read as follows:
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Authortty: 2 US.Co431(1) 4318 431(9), 432(0), 434, 438 a )8y, 438(h}. 439

1. section 1748 15 amended by revising paragraphs (e and () o read as

Tl lows:
$104.8 Liniform reporting of receipts.
* * * * L]

{e) For reports covering activity on or hefore December 31, 2002, national party
commitiees shall disclose in a memo Schedule A information abeut each individual,
committee, corporation, labor organization, or other entity that donates an aggregate
amount In excess of $200 in a calendar year to the committee's non-Federal account{s).
This information shall include the donating individual's or entity's name, mailing address.
occupation ot type of business, and the date of receipt and amount of any such donation,
It a donor's name is known 1o have changed since an earlier donation reported during the
calendar vear, the cxact name or address previously used shall be noted with the first
reported donation from that donor subsequent to the name change. The memo entry shall
also include, where applicable, the informiation required by paragraphs (b} through (d} of
this section.

{f} For reports covering activity on or before December 31, 2002, national party
commuitiees shall also disclose in a memo Schedule A information about each individual,
commitice, corporation, labor organization, or olher entity that donates an aggregate
amount in excess of $200 in a ealendar year to the committec's building fund accountis).
This mformation shall include the donating individual's or entity's name. mailing address,
cecupation or type of busingss, and the date of receipt and amount of any such donation.

[ a donor's name is known to
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hitve changed since an earlier donation reported during the calendar year, the exact name
or address previously used shall be noted with the first reported donation from that donor
subscquent to the name change. The memo entry shall also include, where applicable,

the information required by paragraphs (b) through (d) of this section.

Il Secetion 1.9 15 amended by revising paragraphs {¢), (d), and (¢} o read as

follows:
§ 104.9 Uniform reporting of disbursements.
e # * # *

(<) For reports covering activity on or hefore Decomber 31, 2002, national party
comnuttees shall report in a memo Schedule B the full name and mailing address of cach
pcrson o whom a disbursement in an aggrepate amount or value 1n excess of $200 within
the calendar year is made from the committec's non-Federal account(s), together with the
date. amount, and purpose of such disbursement, in accordance with 11 CER 104 9 h).
Asused in 11 CFR 104 9, purpose means a brief statement or description as to the
reasons for the disbursement. See 11 CFR 104 3(b)3)(IMA )

() For reports covering activity on or before December 31, 2002, national party
committees shall report in a memo Schedule B the full name and mailing address of each
person to whom a disbursement in an aggregate amount or value in cxeess of $200 within
the calendar year is made from the committee's building fund account(s), together with
the date, amount, and purpose of such disbursement, in accordance with |1 CFR
104.9(h}. Asused in 11 CFR 104.9, purpose nieans a brief statcmicnt or description as to

the reasons for the disbursement. Sec 11 CFR 104, 3003 A).
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{c) For reports eovering activity on or before December 31, 2002, national party
commmttecs shall report in a memo Schedule B cach transfer from their non-Federal
account(s) o the non-Federal accountis) of a State or local party commitiee.

12, Scenon 104,10 is revised to read as follows:
§ 104.10 Reporting by separate scgregated funds and nonconnected committees of
expenses allocated among candidates and activities.

{a) Expcnses allocated among candidates. A political commitiee that is a separale

segrepated lund or a nonconnected comumittee making an expenditure on behall of mare
than one clearly identified candidate for Federal office shall allocate the expenditure
among the candidates pursuant to 11 CI'R H6-1 pant 116, Payments mvalving hoth
expenditures on behalf of one or more clearly identificd Federal candidates and
dishursements on behalf of one or morc clearly identificd non-Federal candidates shall
also be allocated pursuant to 11 CFR H6t purt 106, Ior allocated expenditures, the
committee shall report the amount of each in-kind contribution, independent expenditure,
or coordinated expenditure atiributed to cach Federal candidate. If a payment also
includes amounts atiributable to onc or more non-Federal candidates, and is made by a
political commillee with scparate Federal and non-Federal accounts, then the paynient
shall be made according to the procedures sct forth in 11 CFR 106.6(¢), H5aPprOprte;

but shall be reported pursuant to paragraphs (a3(1) through (a)(4), as foilows:

i1 Reporting of allocation of cxpenses attributable to specific Federal and

nun-TFederal candidates. In each report disclasing a payment that includes

bath expenditures on behalf of one or more Federal candidates and

dishursements on behalf of one or more non-Federal candidates, the
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(2)

(3)

committee shall assign a unique identifying title or code to cach program
or activity eonducicd on behalf of such candidates, shall state the
allocation ratio calculated for the program or aclivity, and shali explain the
manner in which the ratio was derived, The committee shall also
sunimartzc the tival amounts atributed to cach candidate, to date, for each
Joint proyram or activily.

Reporting of transfers between accounts for the purpuse of paving

gxpenses attnbutable to specific Federal and non-Federal candidates. A

pelitical committee that pays allocable expenses in accordance with

LT CFR 106.6{¢} shall report each transfer of funds from jts non-Federal
account 1o 1ts Federal account or to its separate allocation account for the
purpase of paying such expenses. In the report covering the peniod in
which cach transfer occuned, the committee shall explain in 2 memo entry
the allocable expenses to which the transfer relates and the date on which
the transfer was made. 1f the transfer includes funds for the allocable costs
of more thai ohe progran or activity, the committee shall itemize the
transfer, showing the amounts designated for cach pregram or achivity
canducted on behalf of one or more clearly identified Federal candidates
and one or more clearly identified non-Federal candidates.

Reporting ol allocated dishursements attributable to specific Federal and

non-lederal candidates. 4 political commitiee that pays allocable
¢xpenses in accordance with 11 CFR 106.6(c) shall also report cach

disbursement from its liederal account or its scparate allocation account in
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payment for a program or activity conducted on behalf of one or more
clearly 1dentified Federal candidates and one or more clearly identified
non-Tederal candidates, In the report covering the period n which the
disbursement occurred, the committee shall state the full nanre and address
of cach person to whom the dishursement was made, and the date, amount,
and purpose of each such disbursement. T the disbursement includes
payment for the allocable costs of more than one program or activity, the
commitiee shall itemize the disbursement, showing the amounts
designated for payment of each program or activity conducted on behalf of
one ar more clearly identified lederal candidates and one or more clearly
identified non-Federal candidates. The comumittee shall also repurl the
amount of each in-kind contribution, independent expenditure, or
coordimated expenditure attributed to cach Federal candidate, and the total
amount attnhuted to the non-Federal candidate(s). [n addition, the
committce shall report the total amount expended by the committee that
year, to dute, for cach joint program or activity.

(4} Recordkeeping. The treasurcr shall retain all documcnts supporting the
commitiee’s allocation on behaif of specific Federal and non-Federal
candidatcs, in accordance with 11 CFR 104.14,

{h) Expenses allocated among activities, A political committec that is a scparale

scuregated fund or 2 nonconnected committee and that has cstablished separate Federal
and non-Federal accounts under 11 CER 1X2.5(a)( 1){1) shall allocate between those

accounts its administrative expenses and its costs for fundraising and generic voter drives
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according to 11 CFR 106.6, as-sppreprate; and shall report those allocations according 1o
paragraphs (b) (1) through (5), as follows:

{1} Reporting of allocation of administrative expenses and costs of peneric

voler drives.

(1 Ins the first report in a calendar year disclosing a disbursement for
admimistrative expensus or generic voter drives, as described
in 11 CFR 106.6{b}, the committee shall state the allocation ratic
to be applied to these categories of activity according to 11 CFR
106.6(c), and the mammer in which il was derived.

(1) In each subsequent report in the calendar year itemizing an
allocated disbursement for administrative expenses or generic
voter dnives;

{4} The commitiee shall statc the categary of aclivity for which
each allocated disbursement was made, and shall
summanze the total amount spent by the Federal und non-
Federal accounts that year, to date, for each such category.

(B}  The commitiees shall also report in u memo cntry the total
amounts cxpended in donanons and direct disbursements
on behalf of specific State and local candidates, 1o date, in

that calendar year.

g

{

] Reporting of aliocation of the direct costs of fundraisin g. In cach repornt
disclosing a disbursement for the direct costs of a fundraising program. as

described in 11 CFR 106.6(b), the committee shall assigm a4 wnigque
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dentifying title or code to cach such program or activity, shall state the
allocation ratio calculated for the program or activity according o 11 CFR
106.60d), and shall explain the manner in which the ratio was denved.

I'he committee shall also summarize the total amounts spent by the
l'ederal and non-Federal accounts that year, to date, for each such program
or activity.

Reporting of transfers between aceounts for the purpose of paving

allocable cxpenses. A political commitlee that pays allocable expenses in

accordance with 11 CFR 106.6(e) shall report cach transfer of funds {from
Its non-Federal account to its Federal account or 1o ils separate allocation
account for the purposc of paying such expenses. In the report covering
the period in which each transfer occurred, the committee shall cxplain in
a mema entry the allocable cxpenses to which the transfer refates and the
date on which ihe transfer was made. [f the ransfer includes funds for the
allocable costs of more than one activity, the committee shal] itemize the
transter, showing the amounts designated for adminisirative expenses and
generic voter doves, and for each fundraising program, as described in 11
CFR 106.6(b).

Reporting of allocated disbursements. A political committee that pays

allocable expenses in accordance with 11 CFR 106.6(e) shall also report
each disbursement irom its Federal account or its scparate alloeation
account in payment for a joint Federal and non-Federal expense or

activity, In the report covering the period in which the disbursement
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occurred. the committee shall state the full name and address of each
person Lo whom the disbursement was made, and the date, amount. and
purpose of cach such disbursement. 1 ihe disbursement includes payment
for the allocable costs ol more than one activity, the conumittee shall
itemize the disbursement, showing the amounis designated or pavment of
administrative expenses and gencrie voter drives, and for each fundraising
program, as described in 11 CFR 106.6(b). The committee shall also
report the total amount expended by the committec that vear, to date, for

cach category ol activity.

{5} Recordkecping. The treasurer shall retain all documents supporting the
committee's allocated disbursements for three years, in accordance with
11 CFE 10414,

13, Part 104 is amended by adding scetion 10417 to read as follows:

510417 Reporting of allocable expenses by party committees.

{a) Expenses allocated among candidates. A national party committee making an
expenditure on behalf of more than one clearly identiiied candidate for Federal oflice
must report the aliocation between or among the named candidates pursuantto-l LOER
Hiet, A national party committee making expenditurcs and disbursements on behalf of
one of morc clearly identificd Federal candidates and on behalf of one or more clearly

identified non-Federal candidates must report the allocation among all named candidates

putsdantto FHCFR-part+66. These payments shall be allocated among candidatcs

pursuant jo 11 CFR Fart 106, but only Federal funds may be used for such payments. A

State, distnct, or local party committee making expenditures and disbursements for
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Federal election activity as defined at 11 CFR 100.24 on hehalf of one or more clearly
identitied Federal and one or more clearly identified non-Federal candidates must make
the payments from its Federal account and nust report the allocation among all named
candidaies. A State, district, or local party committee making cxpenditures and.

disbursements on behalf of one or more elearly identified Federal and one or more clearly

dentificd non-Federal candidates where the activity is not a Federa] clection activity My

allocate the_pavments between its Federal and non-Federal account and must report the

allgcation amone all named candidates, For allocated cipenditurcs, the committee must
report the amount of each in-kind contribution, independent expenditure, or coordinated

expenditure altributed to cach candidate. 1f a payment alsoincludes amounts attributable.

te one or more non-Federal candidates, and is made by a State, district, or loca] party.
committec with separate Federal and non-Federal accounts, and is not for a Federal
¢lechion activity, then the payment shall be made according to the procedures set forth in
L1EFER J06.7(0, but shall be reported pursuant lo paragraphs {a)(1} through {a)(4) of this
section, as follows:

{13 Reporting of allocation of expenses attributablc to specific Federal and
non-tederal candidates. In cach report disclosing a payment that includes
bath &n cxpenditures andier-dishursorment that-reflects payments on hehalf
of one or more Federal candidates andfor disbursements on behalf of one
or more non-Federal candidates, the committee must 455180 4 unigque
identifying title or code to each program or activity conducted on behalf of
such candidates, and-shell state the allocation ratio calcuiated for the

program or activity, and explain the manner in which the pereentuseof
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easts- ratio appiicd to cach candidate was derived, pursuaatieH CER-
. The committee must also summanze the total amounts attrbuted to

each candidate, to date, [or each program or activity.

{2} . Rceporting ol transfers between accounts for the pu f paving

{3)

expenscs attnbutable to specific Federal and non-Federal candidares. A

State, district, or local parly commitree that pays allocable expenses in

accordance with_1¥ CFR 106.7{f) shall report each transfer of funds from

its non-Federal aceount to its Federal account or to its separate allocalion

account fur the purpose of paying such expenscs._ In the report covering

the perniod in which each transfer occurred, the State, distriet, or Jocal party

commitice shall explain in a memo entry the allocable_expenses to which

the transier relates ang the date on which the transicr was made. ffthe

transfer includes funds for the allucable costs of more than one program or
activily, the State, distoet, or Jocal party committes must jtemnive the

transfer, showing the amounts designated _for each program or Acli¥ily

conducted on behalf of ane or more cleatly identified Federal candidates

and one or morg clearly identificd non-Federal candidates,

Reporting of allocated disbursements attributable to specific Federal and
non-Federal candidates. A State, distriet. or local commitiee that pays
allocable expenses in accordance with 11 CFR 106.7¢1) shall also report
cach dishursement from its Federal account or its separate allocation
account 10 payment lor a program or activity conducted on behalf ol one

or more elearly identificd Federal candidates and onc or more clearly
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identificd non-Federal candidates, In the report covering the period in
which the disbursement occurred, the State, district, or local party
comnttee shall state the full name and address of cach person to whom
the dishursement was madc, and the date, armount, and purpose of each
such disbursement. Tf the disbursement includes payment for the allocable
costs of more than onc program or activity, the committee shall itemize
the disbursement, showing the amoums designated for payment of each
program or activity conducted on behalf of one or more clearly identificd
Federal candidates and one or more clearly identified non-Federal
candidatcs. The State, district, or local party commiltee must also report
the amount of cach in-kind contribution, independent expenditure. or
coordinated expenditure attnbuted to cach Federal candidate, and the total
amount attnbuted to the non-Federal candidate(s). In addition, the State,
district. or local party committee must report the total amount expended by
(he committee that year, to date, for each joint program or activity.

{4 Recordkeeping. The treasurer of a State, district, or local party commitlee
niust retain all documents supporting the contmittee’s allocations on
behalfl of specific Federal and non-Federal candidates, in accordance with

1L CFR 104,14,

{(b) Lxpensesulocated amonenervities Allocation of activitics that are not [/ cderal

clection activitics. A-Staterdistrictorlocual-committes afapolitical party-that has-
%}aewmmmmm%&m,
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pHsuait to-thealoeation-rdesat H-CER 30033 e and-{h— A State. district, or local
commitlee of a political party that has established scparate Federal and non-Federal

secounts, neluding related allocanion accounts, under 11 CFR 102.5 must report all

payments that arc allocable between these accounts pursuant to the allocation rules at in

11 CFR 366:334u1and {6} 106.7. Disburscments for activitics that are allocable between

Federal and Levin accounts, including related allocation accounts, must be reported

pursuant to 1 | CFR 30030,

(1 Reporting of allocations of expenses for activitics thal are not Federal
clection aclivitjes.

(1 In the first report in a calendar year disclosing a disbursenient
allocable pursuant to |1 CFR 06,7 +1-CER308.33, a State,
district, or local commitree shall state and cxplain the allocation
pereentages to be applied to cach category of allocable activity
(e.g., 30% Federal /6445 non-Federal in Presidential and Senate
election years) pursuant to 11 CFR 106 _7(d) H-CFR300.33(h),

{1} [n each subsequent report in the calendar year itemizing an
allocated disbursement, the State, districl, or local parly committee
shall state the category of activity for which each allocated
disbursement was made, and shall summarize the total amounts
expended by-the from Federal and non-Federal accounts, or from.
allocation accounts, that year to date for each such catepory.

(ni}  In each report disclosing dishursements for allocable geteHy

activities as described in 1 CFR 106.7 H-CRR-304.33, the State.
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districl. or Jocal party committee shall assign a unigue identifying

title or code to each such program or activily,_and shall stawc the

appbicable Federalinon-Iederal pereentage for any direct costs of

fundrasing. Unigue identilying ttles or codes are not required for

1ding benefits,

certain salapes and other compensation, in

allocated pursuant to t1CFR 106 7{c)(1}), or for other

administrative costs allocated pursuant to 11 CER 106 7()(2),

Reporting of transfers between the accounts of State, district, and local

party commiltees and into allocalion accounts_for allocahle expenses, A

State, distnet. ot local commitice of a political party that pays allocable
cxpenses in accordance with 11 CFR 106.7 H-CER-300-33{d) shall report
cach transler of funds {rom its non-Federal account eritsLevip-aceoust 1o
its Federal account, or each transfer from its Federal account and its non-
Federal account into an allocation account, for the purpese of pavment of
such expenses. In the report covering the period in which each transfur
occurred, the State, districd, or local party cormmittee must cxplain in a
memo enlry the allocable cxpenses to which the transfer relates and the
datc on which the transfer was made. If the transfer includes funds for the
allocable costs of more than one activity, the State, district, or local party
committec must itemize the transfer, showing the amounts designated for
euch category of expense as desenibed in 11 CFR 106.7 H-CRR-300.33{b}.

Ecporting of allpcated disbursements et Federal and son-Federl

activity certain allocable activity that is not Federal election activity.
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A State, district. or local committee of a political party that pays
allocable expenses in accordance with 11 CFR 106.7 H-CER-
333t shall report each disbursement from its Federal account
for the Federal portion of allocable expenses and-for astivitypaid-
franrtederald-ovinuetvity{see I-CER-300:36), or cach payment

the penod in which the disbursement occurred, the State, disirict,
or local commiltlee shall state the full nane and address of each
individual or vendor to which the dishursement was made, the
date, amount, and purposc of cach such disbursement, and the
amounts allocated o FederalLevin and non-Federal portions of
the allpcable activity. if the dishursement includes payment for the
allocable costs of more than one activity, the State, district, or local
party committee shall must itemize (he disbursement, showing the
amounts designated for payments of eartsin-salaries: oLother
dayshefere-an-election; particular cateporics of activity as
described in 11 CFR 38633-106.7. Seewlse - CRR-
30036((bH2 The State, district, or local party committee shalt
must also repott the total amount expended-by-the-committas paid

that calendar year Lo date for cach category of allocable activity.

A Stale, distiyet, or local committee of a political party that pays
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agcordance with 11 CEFR 300.353{d} shall report dishursements

from those acegunts according to the_reguirements ol 11 CFR

300.36.

(4 Recordkeeping. The treasurer of a State, district, or local party comnuttes

musi retain all documents supporting the committee's allocations of
expenditures and disbursements for the costs and activities cited at

paragraph (b} 1) of this section. in accordance with 11 CFR 10414,

PART 106 - ALLOCATIONS OF CANDIDATE AND COMMITTEF
ACTIVITIES

14, The authority citation for part 106 contimues 1o read as follows:

Auathority: 2 U.8.C. 438(a)(8), 441a(b), 44 1afg).

15, Scction 106.1 is amended by revising paragraphs (a) 1), (a)(2), and {c) Lo read

as follows:
§ 106.1 Allocation of cxpenses between candidates.
(a)  Gencral rule,

(1) Expenditures, including in-kind contributions, independent cxpenditures,
and coordinated expenditures made on behalf of more than one clearly
identificd Federal candidate shall be attributed (o each such candidate
according to the benefit reasonably expected 1o be derived. For cxampie,
in the case of a publication or broadcast communication, the attribution
shall be determiined by the proportion of space or time devoted 1o each

candidate as compared to the tolal space or time devoted to all candidates,
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In the case of a fundraising program or event where funds are collected by
ane commmittee for more than one clearly identified candidate, the
atinbution shall be determined by the proportion of funds reecived by each
candidate as comnpared o the total receipts by all candidates. In the case
of a phonc bank, the attribution shall be detenined by the number of
guestions or statements devored to cach candidate as compared o the total

number of guestions or statements devoted Lo all capdidates, These

methods shall also be used o allocate payments involving both
expenditures on hehalf of one or more clearly identifted Federal

candidates and disbursements on behalf of one or more clearly identified
non-l'ederal candidates. Parbycommiticesmustuse only Federal fundsfor
An expenditurc made on behalf of more than one clearly identified Federal
candidate shall be reported pursueant to 11 CFR 104, 10{a) or 104.17{a), as
appropriatc. A paynient by-aseparateseprevuted-fund or a-nenconhecied
eommittee thal also includes amounts attributable to one or more non-
Federal candidates, and that is made by a political commitiee with separate
Federal and non-Federal aceounts, shall be made according to the
procedures s¢t forth in 11 CFR 106.6(e) or_106.7(f), but shall be reported
pursuant to 11 CFR 104.10(2) or 104.17(a)._II a Srate, distnict, or local
party cominittce’s payment on behalf of both a Federal © andidate and o
non-Federal candidate is for g Federal election activity, only Federa] funds

may be¢ uscd for the entire payment.
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fe) S.iu_i_e! district, and local party contmitlees, separate scyregated funds, and
nonconnceted committees that make dishursements{for certainsaluries_othar
afministrative-expenses, fundraisinggenerievolerdrives, Levinaetivitiesorcertain
yoterregistrabon-activibes—ncomecton-with-both Federal und nen-Federal eleetions.
mixed Federalmon-Federal pavments for activities other than arn acitvity entailing an
gxpenditure for a Federal candidate and disbursement for a non-Federal candidate, or that
make mixed Federal/Levin fund payments, shail allocate thess those cxpenses in
aecordance with 11 CFR 106.6, 106,70}, or 300.33, as appropriate.

16, Section 106.5 is revised to read as follows:
§ 106.5 Allocation of expenses between federal and non-federal activities by
national party committees.
(a) General miles.

{13 Disbursements fromn Federal and non-Federal accounts, National pany

committces that make disbursements in connection with Federal and non-
Federal cleetions shall make thase dishbursements entirel y from tunds
subject o the prohibitions and limitations of the Act, or from accounts
established pursuant to 11 CFR 102.5, Political commitiees that have
established separate Federal and non-Federal zccounts under 11 CFR
102.5{a) 1){1) shall aliocate expenscs between those accounts according o
this section, Organizations that are not political committees hut have
csteblished separale Federal and non-Federal accounts under 11 CFR

T2 3(h){1 1), or that makc Federal and non-Iederal disbursements from a
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(2)

single account under 11 CFR 102.5(b3 1311 shall also allocate their

Federal and non-Iederal expenses according to this section. This section

COVErs,

{1)

(i)

{111)

(iv)

General rules regarding allocation of Federal and non-Federal
gxpenses by party committeps;

Percentages to be allocated for administrative cxpenses and costs
of generic voter drives by national party commitiees:

Metheds for allocation of administrative expenses, costs of generic
voter drives, and of fundraising costs by national party commitiees:
and

Procedures for payment of allocable expenses. Requirements for
reporting of allocated disbursements are set forth in 11 CFR

104,14,

Costs to be allocated. National party committees that make dishursements

in connection with Federal and non-Federal clections shall allocate

expenscs according to this section for the following categorics of activity:

(1)

(ii)

Administrative expenses including rent, wiilities, office supplies,
and salaries, except for such cxpenses directly attributable to a
clearly identified candidate;

The direct costs of a fundraising program or event mneluding
disbursements for solicitation of funds and for planning and

adiumistration of actual fundraising events, where Federal and

[
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non-Fuederal funds are collected by one committee through such
program or event; and

(u)  [Removed and reserved]

{iv}  Gemenic voter drives including voter identilication, voter
registration, and get-out-the-vote drives. or any other activitics that
urge the general public o register, vole or support candidates of a
particular party or associated with a particular issue, without

mentioning a specific candidate.

{h) National party cominittees other than Scnate or House campaien comnlttess:

fixed percentages for allocating administrative cxpenses and costs of gonenc voter

drives—-

{1)

(2}

Greneral rule. Each national party committee other than a Scnate or House
campaign committec shall allocate a fixed percentage ol'its administrative
expenses and costs of generic voter drives, us deseribed in paragraph
{2)(2} of this section, to its Federal and non-Federal account(s) cach yvear,
These percentages shall differ according to whether or not the allocahle
Cxpenses were incurred in a presidential election vear. Such commitiees
shall allocate the costs of each combined Federal and non-Federa|
fundraising program or event according to paragraph (f) ol this section,
with no fixed percenlages required.

Fixed percentages according to tvpe of election vear, Nalional party

committees other than the Senate or House campaign comnuttecs shall
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allocate their admmimistrative expenses and costs of generie voter drives
according to paragraphs (0)(2} (1) and (i1} as follows:

(1 Presidential election years. In presidential election vears, nationat

party commiltees ether than the Senate or House campaign
committess shall allocate (o their Federal accounts at least 65%
cach of their administrative expenscs and costs of generic voter
drives.

(1) Non-presidential election years. In all vears other than presidential

election years. national party committees other than the Senate or
House campaign commitlees shall allocate to their Federal
accounts at [east 60% each of their administrative expenscs and

costs ol gemeric voter dnves,

{c) Senate and House campaign commitlees of a national party: method and

mimimumn Federal percentage for allocating admiinistrative expenses and costs of Leneric.

voler dnves--

{1}

Method for allocating administrative expenscs and costs of FENElC voler

dnves. Subject to the minimum pereentage set forth in paragraph {c){2) of
this section, cach Senate or House campaign commitiees of a national party
shall allocate its administrative expenses and costs of gencric voter drives.
as descnbed in paragraph (a)(2) of this section, according 1o the funds
cxpended method, described in paragraphs (c){1)(1} and (i1} as foliows:

(i) Under this method, cxpenses shall be aliocated based on the ratio

of Federal expenditures to total Federal and non-Federal
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(u}

disbursements made by the committee during the two-vyear Federal
glection cycle. This ratio shall be estimated and reported at the
beginning of each Federal election cycle, based upon the
committec's Federal and non-Federal disbursements in a prior
comparable Federal election cycle or upeon the commities's
reasonable prediction of its disbursements for the coming two
years. In calculating its Federal expenditures, the committee shall
include only amounts contributed to or otherwise spent on behalf
of specific federal candidates. Calculation of total Federal and
non-tederal disbursements shall also be limited to disbursermnents
for specific candidates, and shall not include overhcad or other
getienc costs,

On cach of its periodic reports, the conmiittee shall adjust its
allocation ratio to reconcile it with the ratio of actual Federal and
non-I'ederal dishursements made, to date. If the non-Federal
account has paid more than its allocable share, the commitiee shail
transler funds (rom s Federal to its non-Federal account, as
necessary, to reflect the adjusted allocation ratio, The commitree
shall make nole of any such adjustments and transfers on its

penodic reports, submitted pursuant 1o 11 CFR 1045,

Minimurn Federal pereentage for administrative expenscs and costs of

generic voter drives. Regardless of the allocation ratio calculated urler

paragraph {¢)(1) of this section, cach Senate or House campaign
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committee of a national party shall allocate o its Federal account at least
65% each of its administrative expenses and costs ol generic voter drives
each wear. If the committee's own allocation calculation under paragraph
{cK1} of this section vields a Federal share greater than 65%, then the
higher percentage shall be applicd. Ifsuch caleulation vields a Federal
share lower than 65%, then the commitiee shall report its caleutated ratio
according to 11 CFR 104.10({b}, and shall apply the required minimum
Federal percentage.

Allocation of lundraising costs, Senate and House campaign commitiecs

shail allocate the costs of cach combined Federal and non-lederal
tundraising program or event according to paragraph {1} of this section,

with no minimum percentages required.

[Remaoved and reserved).

{Removed and reserved].

National party committces; method for allocatine direct costs of lundraising,

(1

If Federal and non-Federal funds arc eollected by one committee through a
joint activity, that commitiee shall allocate its direct costs of fundraising,
as described in paragraph (a)(2) of this section, accordmy to the funds
recetved method. Under this method. the committee shall atlocate its
fundraising costs based on the ratio of funds received into its Federal
account Lo 1ts total receipts from each 1 undraising program or event. This
ratio shall be estimated prior 1o each such program or event hascd Upon

lhe committee's reasonable prediction of its Federal and non-Federal
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{2)

revenue from that program or event, and shall be noted in the commitles's
report for the period 1 which the first disbursement for such program or
cvent occurred, submitted pursuant [1 CFR 104.5, Any disbursements for
lundraising costs made prior to the actual program or event shall he
allocated according to this estimated ratio,

No later than the date 60 days after each fundraising prowsram or event
Irom which both Federal and non-Federa) funds are collected. the
commiites shall adjust the allocation ratio for that program or event to
redlect the actual ratio of {unds received. If the non-Federal account bas
paid more than its allocable sharc, the committes shall transfer funds from
its Federal to 1ts non-Federal account, as necessary, to reflect the adjusted
allocation ratio. If the Federal account has paid more than its allocable
share, the committee shall make any transfers of funds from its non-
federal to its federal account to reflect the adjusted allocation ratio within
the 60-day time period established by this paragraph. The committee shall
make note of any such adjustments and transfers in its report for any
peniod in which a transfer was made, and shali also report the date of the
fundraising program or event that serves as the basis for the transfer. In
the case of a telemarketing or direct mail campaign, the date for purposes
of this paragraph is the last day of the telemarkeling campaign, or the day

on which the fnal direct mail solicitations are mailed.

Payment of allocable expenses by commitiees with separate Federal and non-

Federal accounts--

231}
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Payment options. Commiittees that have cstablished separate Federal and
non-Federal accounts under 11 CFR 102 S(a) 13(1) ar (b)(1)(i} shall Py
the expenses of joint Federal and non-Federal activities described in
paragraph (a)(2) of this scetion according 1o either paragraph (g)( 1 11) or
(i), a5 follows:

1) Pavment by Federal aceount: transfers from nom-Federal account 1o

Federal account. The committes shall pay the entire amount of an
allocahle expense from its Federal account and shall transfer funds
from its non-Federal account to its Federal account solely to caver
the non-Federal share of that allocabie cxpense.

{1 Payinent by separate allocation account; transfers from Federal and

non-Federal accounts to allocation accouny,

(A} The commitree shall establish a separate allocation account
nto which funds from its Federal and non-Federal accounts
shall be deposited solely for the purpose of paying the
allocable expenscs of joint Federal and non-Federal
activities. Once a commitice has established a separate
allocation account for this purposc, all allocable exponses
shall be paid from that account for as long as the account is
maintained.

{E3) The committes shail wransfer funds from its Federal and

non-Federal sccounts 1o its allocation account in amaounts
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proportionate to the Federal ar non-Federal share of each
aliocable cxpense.

(C) Mo funds contained in the allocation account may be
transterred to any other account maintained by the

CoMmmtitee.

{2) Timing of transfers between accounts.

{i}

{11}

Undecr either payment option described in paragraphs (g)(13(i) or
(i1} of this scetion, the committee shall transfer funds from its non-
Federal account (o its Federal account or from its Federal and non-
Federal accounts to its separate allocation account following
determination of the final cost of cach joint Federal and non-
[ederal activity, or in advance of such determination il advance
paymitent is required by the vendor and if such payment is bascd on
a reasonable estimate of the activity's final cost as determined by
the committee and the vendor(s) involved.
Funds transferred from a commities’s non-Federal account 1o its
Federal account or its allocation account are subject ta the
following requirements:
(A} Forcach such transfer, the committec must itemive in its
reporis the allocable activities for which the transferred
funds are intended to pay, as required by 11 CFR

14 10(bI(3): and

[ ]
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(Bl Except as provided in paragraph (f){2} of this section, such
funds may not be transferred more than 10 days before or
more than 60 days after the payments for which they arc
designated arc made.

{11} Any portion of a transler front a commitlee's non-Federal account
to its Federal account or its allocation account that does not meel
the requirements of paragraph (g){2)(1i} of this section shall be
presumed to be a foan or contribution from the non-Federal
account o a Federal account, in violation of the Act,

{3 Reporting transfers of funds and allocated disburscments. A political

comimittce that transfers funds between accounts and pays allocable
expenses according 1o this scetion shall report each such transfer aned
dishursement pursuant to 11 CFR 104.10(b).

{h) Sunset provision. This section applies from November 6, 2002, (0 December 31

1

2002, After December 31, 2002, sec 11 CFR 106.7{a}.

17. Section 106.7 is added (o part 106 to read as follows:
§ 106.7 Allecation of expenses between Federal and non-Federal acgounts activities
by party committces, other than for Federal election activitigs.
{(a)  National party commitices are prohibited irom raising or spending non-Federai
funds. Therefore, these committees shall not allocate expenditurcs and disbursenients
between Federal and non-Federal accounts. ©aly All disbursements by a national party

comutittee must be made from a Federal accounls-may-beused.
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(b)Y Stale, district, and local party committees that make cexpenditures and
desbursements in conneclion with both Federal and non-Lederal elections for activitigs

that are not Federal election activities pursuant to 11 ¢ ER 104,24 20032 may use only

funds subject to the prohibitions and limitations of the Act. or fronr accountsoctablivhed
prrseani-tleH-CEFR 1o2-5-and - LOFR30030 they may allocate sych cxpenditures and
disbursements between their Federal and their non-Federal accounts. Relitical Statg,
disidet, and locad party committees that are pelitical committees (hat have csiablished
separatc Foderal—evin; andfer non-Federal accounts under 11 CFR 102.5{aW 13{1) amd4d-
©FR30034 shall allocate cxpenses between those accounts according to paragraphs (¢).
and (d) ol this section. H-GFR-360-33, Party organizations (hat are not political
conumittecs but have established scparate Federab—devise andier non-Federal accounts
under 11 CEFR 102.5(b){ 1 }i). or that make Federal and non-Federal disbursements ftom a
single account under 11 CFR 102.5(h) 1 )11}, shall also allocate their Federal and non-
Federal expenses according to H-EFR300.33 parauraphs {¢) and (d) of this scetion. In
lieu of establishing separate accounts. party organizations that are not political
comniittces may choose 0 use an accounting method that employs gencral ledger
accoutits pursuant to 11 CEFR 1025 and 306,30,
{c) Costs allocable by State, distnict, and local party commitices between Federat and.
non-Federal accounts.
1) Salarics and other compensalion including benelits. State, district, and
local party commitlces may, for employees who spend 25% or less of their
time in any given month Federahelestion-activity 0 conneclion with g

Eederal lection, gither pay their salaries and other compensation,

234




| P}

I_h

&

y

10

H

14

13

14

14

16

17

19

20

21

{23

ingluding benefits, from a Federal account, or allocate the salaries and.
other compensation, including benefits, between the committee's Federal
and non-Federal accounts. See 11 CFR 300.33(c)(2).

Adminustrative costs. State. district, and local parly commitrees may
gither pay administrative costs, jncluding rent, utiljties, office cquipment,
office supplies, postage [or other than mass mailings, and routing buildjng
maintenance, upkeep and repair, from their ‘cderal account, or allocate
such expenses between their Federal and non-Federal accounts, exeepl that
any such expenses directly attributable to a clearly identified Federal
candidate must be paid only from the Federal account.

Sther Exempt party activitics that are not Federa] clection activitics.

State, distnct, and local party committecs may pay cxpenses forvoter

the-election-for parly activitics that are cxempt from the definitions of

contribution and expenditure under 11 CFR 100.7{(b)(2}, (i5),0r (17}, and
106 8(b}(10), (16), or {18}, and that arc not Federal e ection activitics
pursuant o 11 CFR 100.24, from their Federal accounts, or may allocale

these expenses between their Federal and non-Federal accounts. If exempt

party acuvities that are not Federal election activities arc conducted in
conjunction with non-Federal activitics, their costs must be allocated.

between Federal and non-Federal accoynts.
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(4)___Certain fundraising costs. State, distriet_and Jocul party commiliees nay

allocate the direct costs ol certain fundraising programs of events between,

their Federal and non-Federal agcounts provided thal none ol the procecds

[rom the activities or ¢vents will cver be used {or Federal ¢lection

activities, The proceeds ol fundraising al oeated pursuant to this
paragraph must be segregated in bank or book accounts that g re never used

for Federal election activity, Direct casts of [undraising include

disbursements [or the planning and admitnistration of speeific fundragsing
Evenls QI programs,

Voler-drive activities that do not qualify as Federal clection activities and.

that ar¢ nol party cxempt agtivities. Expenses for voter jdentification,
yoter registration, and get-out-the-votg drives, and any other achivitics that
urge the general public (o Tepister, vote, or promote or oppost a political
parly, without promoting or opposing a_candidate _or nop-Federa]
candidatc, that do not gualify as Federal election activitics and that are not
EXempl party activiligs, must be paid with Federal funds or may be.

allocated between the committeg's Federal and non-Federal accounts

{c) Allocation percentayves, ratios, and record-keeping.

(1}

Salanes and other compensation, inginding benchits. Commitlees must
keep time records for all employees for purposes of determining the
percentage of thme spent on activities in conneetion with a Federal

clection, Allocations of salarics and ather compensation, including

benclits, shall be undertaken as follows:
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employees who spend 25% or less of their compensated time in a

given month ot activities in conncetion with a Federal election

shall be allocated between the committec’s Federal and non-

Federal account, subject to the following requirements:

(A)

{B)

(<)

(12}

Presidential election years. Tn any vear in which a

Presidential candidate, but no Senate candidate appears on
the ballot, and in the preceding year, at least 28 % of such
amounts saleries must be allocated to the Federal account.

Presidential and Senate clection year. In any year in which

a Presidential candidate and a Senate candidate appear on
the ballot, and in the preceding year, at lcast 36 % of such
amaounts satames must he allocated to the Federal account.

Scnate election year, In any vear in which a Scnate

candidate, bul no Presidential candidate, appcars on the
bullot, pnd_in the preceding year, at least 21% of such
anounts salartes must be allocated to the Federal accaunt.

Non-Presidential and non-Senate vear. In any vear in

which neither a Presidential nor a Senate candidare appears
on the ballot, and in the preceding vear, at least 15% of
such amounts sataries must be allocated to (he Federal

accounl.
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(E}  Salanies and other compensation., including benetits,
Salartes paid to employees who spend ne time in a given
month on activitics in connection with a Federal ¢lection
may be paid solely from the non-Federal account.

(i) Salanes and other compensation, including benefits, paud for
employees who spend more than 25% of their compensated time
on activities in connection with a l'ederal election must be paid
only from a Federal accoumt. Sge 11 CFR 300.33(¢)(2), and

paragraph {(e2} of this section.

Admnmstrative costs. State, district, and local party committees that
choose Lo allocate administrative expenses may do so subject to the
fotlowing requirements:

fi Presidential election vears, In any year in which a Presidential

candidate, but no Senate candidate appears on the ballot, and in_the
preceding vear, State, district, and local party committees must
allocatc at least 28 % of administrative expenses to their Federal
ACCOUNIS.

{ii) Presidential and Scnate election vear. In any year in which a

Presidential candidate and a Senate candidate appear on the ballot,

and i the preceding year, State, district, and lacal parly

commuttees must allocate at least 36 % of administrative EXPCNSCsS

to their Federal acconnts.
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fii)  Senate clection vear. ln any year in which a Senate candidate, but

no Presidential candidate, appears on the ballot, and in the
preceding vear, State, district, and local party committees must
allocate at feast 21% of administrative cxpenses to their Federal
account.

{iv)]  Non-Presidential and non-Senate vear. In any year in which

neither a Presidential nor a Senate candidate appears on the ballot,
andin the preceding year, State, district, and local party commilles
must allocate at least 15% of admimistrative expenses to their
Federal account,
Yoterregistrationoutside 120 dav-penod_other eE.xenpt party activities
and voter dnive activilies%d—v&%eﬁda&&ﬁeaﬁen%&nd—uﬂ&eﬂg

esmpatgn aetivities (hat are not Federal clection activities. State, district,

and local party committees that choose to allocate expenses for voler
Fegimaﬁe&&cﬁﬂﬁe&&ddmﬁsedén%seﬁﬁﬂﬂraﬁh%ehaﬁem—aﬂeeﬁm
EXEMp! party activities%ﬁ%&mﬁs#&ﬁaﬂi{}ﬂlﬂﬂd—gﬂm
eampaigpaetvities that arc not lederal election activities, must do so

subject to the following requirements;

{1} Presidential election years. In any year in which a Presidential
candidate, but no Senate candidate appears on the ballot. and in the
preceding vear, State, district, and local party committces must
allocate at least 28 % of these expenses 1o their Federal accounts.

{ii) Presidential and Senate clection year. In any year in which a
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Presidential candidate and a Scnate candidate appear on the ballot,
ang in the preceding year, State, district, and local party
comimittees must allocate at least 36 % of these ex penses o their
Federal accounts,

{1it)  Senate clection year. In any vear in which a Senatc candidate, but

ne Presiwdential candidate, appears on the ballot, and in the
preceding year, State_ district, and local pany cornnuttess must
allocate at least 21% of these expenses to their Federal account.

{iv)  Non-Presidential and non-Senate year. In any vear in which

neither a Presidential nor a Senate candidate appears on the ballot,
aud in the preceding vear, State, distriet, and local party comtnittee
must allacate at least 13% of these expenses Lo their Federal
4ecount.
(4) _Fundraising for Federal and non-Federal accounts. If Federal and non-
Eedoral funds are collogted by a State, district, or local parly committee

through a joint fundraising acuvily, thal commiltee must allocate its dircet

fundraising costs using to funds received method and according 1o the

following procedures:

(b The committee must allocate ifs fundraising costs based on the
ratio of funds received into its Federal account to its total receipts

Irom each fundraising program or event, This ratio shall be

gstimated prior to cach such L program or event bascd upon the.

commitiee's reasonable prediction of 1ts Federal and non-Federal

24(}




1 revenue (rom that program or event, and must be noted in the

z commitlee's report for the period in which the first disbursement

3 for such program or event oceurred, submitied pursuant w 11 CFR

4 104 5. Any disbursements for fundraising costs made prior o the

5 aclual program or event must be allocated sccording to_this

& estimated ralio.

T {11} No later than the date 60 days after each fundraising program or

B even from which both Federal and non-Federal funds are

9 tollected, the commitiee shall adjust the allocation ratio for that
LG program or event to reflect the actual ratio of funds received. [f the
Il pon-Federal account has paid more than its allocable share, the.
i2 commiltee shall transfer funds from its Federal to its non-Federal
13 account, as necessary, to reflect the adjusted allocation ratio, 1 the
14 Federal account has paid morc than jts allocable share, the
15 commitice shall make any transfers of funds from its non-Federal
16 Lo its Federal account to reflect the adjusted allocation ratio within.
17 the 6)-day time period cstablished by this paragraph, The
18 committee shall make note of any such adjustments and wansfers.
19 in its report for any pedod in which a transfer was made, and shall
20 also report the date of the fundrajsing program or event that serves.
21 as the basis for the transfer. In the case of a telemarketing or direct
22 mail campaign, the date for purposes of this paragraph is the Jast.
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day of the telemarketing campaign, or the day on which the final

direct mail solicitations arc mailed,

{c) Costs not allocable by State. district. and local party committecs between Federal

and non-Federal accounts. The following costs incurred by State, district, and local party

commitices shall be paid only with Federal funds:

{1} Thshursements for State, district, and Jocal party commmittees for activities that

(2}

(3)

(4)

refer enly 1o one or more candidates for Federal office must not be

allocated betweenFederalnon-Federalund Levinaceounts. Only AlL

such disbursements must be made from a Federal accountsmay-beused.

Salary and other compensation, including benefits. Salaries and other
compensation, including benefits, for employees who spend more than 25%
of their compensated time in a given month on activities in connection with
a Federal clection must not be allocated. @aly All such dishursements_
mwst be made from a Federal accounts-may-beused, Sce H-CHR 10024

and 11 CFR 300.33(c)(2).

Federal clection activities. Activities that are Federal clection activities

ursuant

te 11 CIR 106 24 must not be allocated between Federal and non-Federal

accounts. Only Federal funds, or 4 mixture of Federal funds and Levin
funds, as provided in 11 CFR 30033, may bc used,

Fundraising Cests, Expenses incurred by State, district, and local parly
committees directly related 1o prog rams or events undertaken to raisc funds

to be used, in whole or i part, for activilics in connection with Federal and
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nun-Federal elections that are ['ederal clection activilies purspant to 1 1

accounts. All such disbursements must be made from a Federal aceount,

{f) Translers hetween accounts to cover allocable expenses. State, district, and local

party commitiees may transfer funds from their non-Federal to their Federal accounts or

1o ap allocation account solely to mect allocable cxpenses utider this section and only

pursuant to the following requirements:

il Payments from Federal accounts or [rom allocation accounts.

{1) State, district, and local parly comrmitlees must pay the entire
armount of an allocable expense from their Federal accounts and
trunsfer funds from their nen-Federal account o the Federal
account for-admimstrative-expenses solely to cover the non-
[cderal share of that allocable expense; or

() State, district, or local party commitiees may establish a separate
allocation account nto which funds from its Federal and non-

Federa] accounts may be deposited salely for the purpose of paying

the allocabic expenses of joint Federal and non-Federal activities,
() Timing,

‘) IlaFederal account is used to make allocable gxpenditures and
disbursements, State, district, and local party committees must
transfer funds from their non-Federal to their fiedera) accounts to
meet allocable expenses no more than 10 davs before and no nore

than 60 days after the payments for which they are designated arc
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made from a Federal account, cxcept that transfers may be made
more than 10 days before a payment is made from the Federal
accounl if advance payment is required by the vendoris) and if
such payment is bascd on 2 reasonable estimate of the activity's
tinal costs as determined by the commitree and the vendor(s)
involved.

(1) Any portion of a transfer from a commitlee’s non-Federal account
to its Federal account that does not mect the requircrment of
paragraph {d)(2)(1) eFthissection shall be presumed to be a loan or
contribution from the non-Federal account to the Federal account,

in violation ol the Act.

PART 8 — FILING COPIES OF REPORTS AND STATEMENTS WITH STATE
OFFICERS {2 U.5.C. 439)

I8. The authority citation for part 108 continues to read as follows:

Authority: 2 U.S.C. 434(a)2), 438(a)R), 439, 453,

19, Scction 108.7 is amended by revising paragraphs (c)4) and (c)(5) and adding

paragraph (c}{6) to read as follows:

§ 108.7 Effect on State law (2 U.8.C. 453),
L & * E *
{C]I #* * *

(4} Prohimnon of fulse registration, voling fraud, theft of ballots, and similar

offenses;
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{5) Candidate’s personal linancial disclosure; or
i) Applicaton of State law to the funds used for the purchase or constiuction
ol a State or local party office huilding to the extent described in 11 CFR

300,35,

PART 114 - CONTRIBUTION AND EXPENDITURE LIMITATIONS AND
PROHIBITIONS

20, The anthonty citation for part 110 continues to be read as {ollows:

Authority: 2 U.S.C. 431(8), 431(9), 432(c)(2), 43Td(al($). 438(a)(8). 4414, 441b.
441d, 441e, 4411, 441g, 241h,

21. Section 110.1 15 amended by adding new paragraph (¢)(5) to tead as follows:
§110.1 Contributions by persons other than multicandidate political
committees {2 TLS.C. 441a(a)(E)).

* * * * #
(c) * * *
{5} On or after January 1, 2003, no person shall make contributions o a
political committee cstablished and maintained by a State committee of a

political party in any calendar year that, in the agerceate, exceed §10.000.

* * ¥ * *

PART 114 - CORPORATE AND LABOR ORRGANIZATION ACTIVITY

22, The authenity citation for part | 14 continucs to read as follows:

-3
5=
A
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Authority: 2 U.S.C. 43 1¢8)(B), 431U B}, 432, 4340131 1), 437d(a)(R). 438(2)(5).

441h.
23 Section 114.1 s amended by revising paragraph (a)(2)1%) 1o read as
follows:
§114,1 Deftnitions.
{‘1} L * *
{2y * * *
(1x)  Donations o a State or local party committee used for the purchase
or construction of its oifice building arc subject 1o 11 CFR 300.35.
No cxception applies to contobutions or donalions (o g national
party committee that arc made or used for the purchase or
construction of any office bwiiding or facility; or
+ * * * *

24 Subchapter  is added to Chapter I to read as (ollows:
SUBCHAPTER C - BCRA REGULATIONS
PART 30{t — NON-FEDERAL FUNDS
Nec.
00,1 Scope, effective date, and orzanization.

3.2 Delinitions,

Subpart A — National Party Committees

300.10 Ceneral prohibitions on raising and spending non-Federal funds,
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30011

30012

300,13

Prohibition on fundraising for and donating to certain tax-cxempl
OTEANIZAtions.
Transition rulcs.

Reporting.

Subpart B — State, District, and Local Party Committees and Organizations

306050

30031

30032

300,33

30034

300.35

300.36

300,37

Accounts.

Recoaipt of Levin funds,

Expenditures and disbursements.

Allocation,

Transfers.

Oflice buildings.

Reporiing Federal election activity, recordkegping.

Prohibinons on fundraising for and donating to certain tax-cxempt

organizations.

Subpart C -~ Tax-exempt Organizations

300,50

30051

300,52

Prohibited fundraising by national party committces (2 U S.C. 44 1))
Prohibiled fundraising by State. district. and local party committces

(2 US.C. 441i(dy).

Fundraising by Federal candidates and Federal officeholders

(21.5.C. 441i(e)4d)).
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Subpart D) — Federal Candidates and Officeholders

00,60 Scope.

30061 IFederal ¢lections.

30062 Non-Federal elections.

3060.63 Fxception for State party candidates

300,64 Exemption for attending or speaking at fundraising events.

IR % Lxeoptions {or certain tax-exempt orgamizations.

Subpart E — State and Local Candidates

30070 Scope.

300.71 Federal funds required for certain public communications
{2 US.C #4L(DHi1)

0072 Federal funds nat required for certain communications (2 U.5.C. 4411 2).

Authority: 2 U.5.C. 434{e), 438(a)(8), 441 afa)(i), 4411, 453,
§ 3041 Scope and cffective date, and organization.
{a) Introduction. This part implements changes to the Federal Election Campaiznh
Act of 1971 as amended (“FECA” or the “Act™), cnacted by Title [ of the Bipartisan
Campaign Finance Reform Act of 2002 (“BCRA™). Public Law 107-155. Unless
expressly stated to the contrary, nothing in this part alters the definitions, restrictions,
liabilitics, und obligations imposed by sections 431 1o 453 of Title 2. United Siates Code,
or rezulations presenbed thereunder (11 CHR parts 100 10 116),

{b) Effective dales,
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2)

Except as otherwisc specifically provided o this part, this part shall Lake
effect on November 6, 2002, However, subpart B of this part shall not
apply with respect to runoff clections, recounts, or ¢lection contests
resulting irom ¢lections held prior to such date. Sec 11 CFR 300.12 for
transition rules applicable to subpart A of this part.

The increase in individual contribution limits o State committees of
political partics, as described in 11 CFR 110, 1{c)(5), shall apply to

contributions made on or afier January 1, 2003.

fc} Organization of part. Part 300, which generally addresses non-Federal funds and

closely related topics, is organized into five subparts, Each subpart is oriented to the

perspective of a category of persons facing issues related to non-Federal {unds.

(1)

{1}

{3

Subpart A of this part prescribes rules pertaining to national party
commitiees, including general non-Federal funds prohibitions,
fundraising, and denation prohibitions with regard to certain tax-cxempt
organizations, transition rules as BCRA takes effeet, and reporting.
Subpart B of this part pertains (o State, district, and local political party
commiliees and organizations. Subpart B of this part focuses on “Levin
Amendment” to BCRA; office buildings; and fundraising and donation
prohibitions with regard (o certain tax-exempt organizations.

Subpart C of this part addeesses non-Federal funds from the

perspective of tax-exenipt organizations, setting out rules about prohibited

fundraising for certain tax-exempt organizations by national party
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(5)

§ 300.2

commitices, State, district, and local party commiltees, and Federal
candidates and offiechoiders.

Subpart 1Y of this part includes regulations pertaining 10 soliciting non-
Federal funds from the perspective of Federal candidates and olficchoiders
1n Federal and non-Federal elections; including exceptions for those who
are also Statc candidates and exceptions for those attending and speaking
al fundraising events. or who solicit for certain tax-exempt organizations.
Subpart L of this part focuses on State and local candidates, including
reguiations about using Federal funds for certain public conimunications,
and cxcepuons for entircly non-Federal communications.

For rules pertatning to convention and host committees, sec 11 CFR

part Y0OE,

Definitions.

{4) A 500{c) organization that mgkes expenditures or dishursements in connection

with a Federal clection as that tepmn is used in 1] CFR 30010, F00.37, 300,50, and 300.51

includes an organization that, within the current efection cycle and the Wit VEars

preceding it, has taken, or within the current election, plans to undertake the following.

activities:

()

Directly or indirectly establishes, finances, maintains, supports, or controls
a political committee;
Makes expenditures or disbursements for Federal election activity;

Finances voler registralion at-any-time;
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{4 Finances voter guides, candidate questionnaircs, or candidate surveys that

refer to one or more candidates {or Federal office: or

candidates for Federal office.
ih) Agent. meansaRy-person-who-havactual expressoral erwrttenauthority touet
or-behatt of acundidateoffiesholderorurational committesof g pelitical purtyoru
wiate-thsiretorjocalcommities-of epolitical party oran-entity-directlsor-indirectly
estabhshed—finuncedmuintainedorconrelled- bya party-commitlee —An-agenthas
aetuatauthortyH-he-orshe hus-instrnetions—eitber aral e written—fronrihe candidute ora
sommee-efficial- For the purposcs of part 300 ot chapler [, agent means any person
who has actual authority, either cxpress or implied, o engage in any of the following
activities on behalf of the specified persons:

(1)___In the casc of'a national committee of a political party:

(i} .__To solicit, dircet, or receive any contribution, denation, o transfer

of funds; or,.

{ii} __ To solicit any funds for, or make or ditcet any donations to, an
organization that is described in 26 1L8.C 501{c) and cxempl from
taxalion under 26 1J.8.C, 501(a} {or has submitted an application
for determination of tax exempt status under 26 U.8.C._S01(a)), or
an organjzation described in 26 1i.S.C. 527 (other than a politjcal
commitiee, a State, district, or local committee of a political party
or the authonzed campaign commitiee of a candidate for Stale or
local office).
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(2} Tnthe case of a Staic, district, or local committee of a paolitical party:

{1} Lo ¢xpend or disburse any funds for Federal clection actjvity; or

(1}, ___To transfer, or accept a transfer ol funds to make cxpenditures or
dishursements tor Federal election aclivity; or

(i}  Toengage in joirl (undrajsing activilies with any person 1f any part
uf the funds raised are uscd, in whole or in pan, o pay for Federal
election activity; or

{iv)___To solicit any funds for, or make or dircet any donations o, _an
organization that is described in 26 (1.8 C. 501(c) and exempt from
Laxation under 26 1S, 501¢a} {or has submitted an application

for determination of tax exempt status under 26 U .S.C. 301(a}), or

dh orgamzation described in 26 U.S.C. 527 (other thap a polilical

committec, 1 State, district, or jocal committee of a political party,
or the authorized campaign comimittee of a candidate for State or
local office).

(33___Inthe case of an individual who is a Federal candidate or an individugl

holding Fedcral office, to solicit, reegive, direct transfer, or spend funds in
conncclion with any election,

4} In the case of an individual who is a candidate for State or jocal office, o

spend funds for a public communication (see 11 CFR 100.26}.

() Dhreetly or indireet]y establish, maintain, finance, or COntro).

(1)  Thes paragraph (c} applics 1o national, State. district, and local committecs

of a political party. candidaies, and holders of Federal office, including A
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officer, employcs, or agent of any of the foregoing persons, which shail be
relerred 1o as “sponsors™ in this section.
M-sm%&mr-im%hmlmm
controls-anentity H one-ormore-oithe following conditions aresatisfiad
asfresul-oiactons taken-bythe spensor—orbyan-efficer employee or
ageit of-the-sponseractimgon-behalfof the sponseror-at-the sponser’s
hehest:
{H— Thesperserand-tbe-entityare sthated-under H-CERIH0-5{ 2
i} —TFhe-spansor alere-ordncombinationwilb-other persons. forms—
ofthe-fuhds used-toform, vrganize-or create the-entity—As usedin

fineluding in-kind contribution}donation-ineluding in-kind.
denattonj-transfer—orothor means—In-determining whether ornot.
tiseendilion-is-satsi ted-one-or-more-of the follewins fuctorsany
one-of-which-may be-dispositivermuy-be-considereds
catendar-yearrepresented-by-the ameuntof funding
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HB—Whetherthe spenserprovided funding tothe entitvy ona-
eRe-time-bastser mere-swsteratically-over a perodof
vmeinchiding the frequeneyrepulatibyund duration of
foding —
providedfunding to-the entity

) —Thespenserprovidesorhas-provided-lesal accounting
eorsuHtE-administrativeorother servicestothe entibv—
t¥}—The sponsor—alorsor ircombination-with other persons—5e1s or

has-set-policiesfor seliciing contributions or donations tethe

WrMWMWHM

entity,

{2) _To detenmine whether a sponsor directly or indirect]y cstablished,
linances, maintains, of controls an entity, the Factors described in.

paragraphs {c)(2 Hi) through (x) of this section rmust be examined in the

context of the overall relationship between sponsor and the entity to
determine whether the presence ol any factor or factors is cvidence that
the sponsor direetly or indircetiy established, finances, maintaing, or.
controls the entity. Such factors include, but are not limited to:

( Whether a sponsor, directly or throuuh its agent, owns controlling

mitergst in the voting stock or securilies of the gntity;
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{1}, Whether a sponser, directly or through its agent, has the aythority,
or ability to direct of participate in the povemance of the entity
thro rovisions of constitutions, bylaws, contracts, or ather
rules, or through fonmal or informal practices or procedures;

(1) __ Whether a sponsor, dircetly or throuyh its agent, has the authonly
or abilily to hire, appoint, demate,_or otherwise coptrol the officers,
or other decision-making employees or members of the entity:

v} Whether a sponsor has a commen or overlapping membership with

the entity that indicates a formal or engoing relationship between

Lthe sponsor and the entity,

{v)___Whether a sponsor has common or overlapping officers or

employees with the enlity that indicates a formai or ongoing
relationship between the sponsor ang the entity;

Avi) _Whether & sponsor has apy members, officers or cmployees who
were members, officers or cmployecs of the entity that indicates a
formal ot ongoing relationship between the sponsor and the entity,
or that indicates the creation of a sucecssor entity;

{vti} ‘Whether a spensor, directly or through its agent, provides funds or

goods in a significant amount or on an_on going basis to the entity,

lundraising, or other costs, but not including the transler to a
comimitiee of its allocated share of proceeds Jointly raised pursuant

lo 11 CER 10217, and otherwise law fully;
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{vtil) Wihether a sponsor, directly or through s agent, CUSES OF ATTANgCs

{ix}

for funds in a significant amount or on an ongeing basis tg be
provided to the entity, but net ineluding the transfer to a commitice

of its allocated share of proceeds jointly raised pursuant to 11 CFR

10217, and otherwise lawful]v,

Whether a sponsor, directly or through its agent, had an active or

{x)

sigmificant role in the foomation of the entity; and

Whether the sponsor and the entily have similar patiems of receipts

or disbursements that indicate a_furmal or ongoing relationship

between the sponsor and the entity,

(3 Determinations by the Commission.

(i)

(i)

A sponsor or enlity may request an advisory opinion of the
Commission 1o deterniine whether the sponser is no longer directly
or indireetly financing, maintaining, or conirolling the cntity for
purposes of this part. The request for such an advisory opinion
musi meet the requirements of 11 CFR part 112 and nust
demonstrate that the entity is not directly or indirectly financed,
maintained, or controlled by the sponsor.

Notwithstanding the fact that a sponsor may have established an
enity within the meaning of paragraph (e ()2 of this
scelion, the comimitiee or the entity may request an advisory

opinion of the Commission determining that the relationship
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between the sponsor and the entity bas been severed. The reguest
for such an advisory opinion must mect the requirements of
11 CFR part 112, andspectheatly-irehide-acomplote deserptionof
atHactsrelevanl toshowhyzthat must demonstrate that all material
connections between the sponsor and the entity have been severed
for at least five vears.
{d) Insbursement means any purchase ot payment made by:
(1} A polilical cominitiee; or
{2) Any ether person, including an organizalion that is not a political
commitlee, that js subject 1o the Act. madebyapelitieal-committesor
erganizationthatis aetapolibeal committes.

(c) For purposcs of part 300, donation meuns a payment, gift, subscription, loan,
advance. deposit, or anything of value given (o a pen-Federalcandidale-oruparty
commtittes, S0He)organizationora secton-52 Torganization,-person, but docs not
include contributions or transfers.

(f} Federal accoynt means an account al a finaneial depositery-institution campaign
depository eretheraeeotnt thal contains funds to be used in connection with a Federal
election.

() Federal funds mean funds that comply with the limitations, prohibitions, and
reporting requiremcnts of the Act.

{h) Levin account means an account at a campaign depository established by a State,

distnet, or local committee of a political party pursuant to 11 CFR 300,30, for PUrposes
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of making expenditures or disbursements for Federal clection activity or non-Federal
activity (subjeet to State law) under 11 CFR 30032,

{i Levin funds mean ren—Federad ltinds that comply with the limitations,
prolubttions. and reporting requirements set out in subpart B of this part, which are raiged
pursuant to ]] CER 300,30 and 300.31 and arc or will be dishursed by a State, district, or
local commttee of a political party for Federal election activity or non-lFederal activity
(subject to State law) under 11 CFR 300.32.

(1) Non-Federal account means an account e financial-depository-institulionof

ether-aeeount that contains funds to be used in conmection with a State or lacal election.

k) Non-lederal funds mean funds that are not subject to the limitations and

prohibitions of the Act.

{1} [Rescrved].

(m}  To solicit nieans to reguest or suggest or recommend that another person make a

coninbution, donation or transfer of funds, whether the contnbution, donation or transfer
of funds is to be made directly, or through a conduit or imtermediary. A solicitation docs
not include merely providing information or suidance as (o the reguirenient ol particular

law.

{1} Lo dircet means to provide the nanie of a candidate, political committee or

organivation 1o a person who has expressed an interest in makin E 4 contribution, donation

ortransfer of funds to those who suppert the beliefs or goals of the contribytor or donor._

Direction does not include merely providing information or guidance as to the

requirement of particular law.
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(o) Individual holding Federal office means an individuai elecied to or serving in the

office of President or Vice President of the Uniled States: or a Senator or a
Representative i, or Delesate or Resident Commissioner to, the Congress of the United

atates,

Subpart A - Nationul Party Committees

& 300.1T0 General prohibitions vn raising and spending non-Federal funds
{2 U.5.C. 441i(a} and {c).

{a) Prohibttions. A national commitlee of a political party, includimg a naticonal
comgressionai campaizgn committes, must not:

(1) Solicit, receive, or direct to another person a contribution, domation, or
transicr of funds, or any other thing of value that is not subject o the
prohibitions, lintitations and reporting requircments of the Act: or

{2) Spend any funds that are not subjcet to the prohibitions, limitations, and
reporting requirements of the Act; or

{5 Sohicit, receive, direet or transfer 1o another person, of spend, Levin funds,

(b Fundraising costs. A national committee of a political party, including a national

CONETessional campaign committee, must use ontv Federal funds to raise funds that are
used, m whole ot in part, lor expenditures and disbursements for Federal election activity.
(<) Application. This section also applies to:

{1 An officer or agent acting on behall of 4 national party committee or a

national congressional campaign committee; and
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An entity that is directly or indircetly established, Onanced. maintained. or
controlled by a nutional party commitlee or a national congressional
campaign comemitlee.

Prehikitions on fundraising for and donating to certain tax-exempt

organizations (2 U.5.C 441i{d)).

{a) Prohibitions. A national commitles of a political party, including a national Pty

congressional campaign commitice, must not solieil any funds for, or make or direct any

donations to thefoHlowiie-orcupizations:

(1)

(2)

(3)

An organization that 1s described in 26 U.S.C. 501(c) and exempt from
taxution under scction 26 U.S.C. 5(H{a) and that makes expenditures or
disbursements in connection with an election for Federal office, including
cxpenditures or disbursements [or Federal clection activity,

An organization that has subrnitted an application for tax-exenpt status
under

26 TL5.C. 501(c) and that makes expenditures or disbursements in
connechion with an election fur Federal office, including expenditures or
disbursements for Federal clection activity; or

An organization deseribed in 26 U S.C. 527, exceptorapolitical-party
unicss the organizulion is:

{i} A political committee under ]1 CFR 104).5:

{11} A State. district, or local committee of a political party; or

(111 The authorized campaign committee of a State or focal candidate:

{b Application. This section also applies to:
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{1} An officer or agent acting on behall of a national party commitlee,
including a national partycongressional campaign commitive,

{2 An entity that 1s directly or indirectly established, financed, maintained or
controlled by a national party committee, including a national
partreongressional campajgn committee, or an officer or agent acting on
behall of such an entity; or

{3) An entity that is directly or indircctly estahlished, financed, maintained, or
controlled by an agent of a national, $1ate, district, or local committee of a
political party, inchuding a national partycongressional campaign
comnttee,

(3] Determining whether a section SUZE organization makes cxpenditures or

disbursements in connection with Federal elections. In determining whether an
organization makes expendilures or disbursements in connection with a Federal election.
as described in paragraphs (a}(1) and {2}, a national committee of a political party,
including a national congressional campaign committee, or any other person described in
paragraph (b) may obtain and rely upon a certification from the organization that satisfies
the critenia described in paragraph (d) of this section.
{d) ___Cenification, A national committee of a politjcal party, including a nationa)
congressional campaign committce, or any person deseribed in paragraph (b of this
section, may rely upon 3 ceriification that meets all of the following criteria:

(1} The certification states with specificity that, in the current election cycle,

and within the two vears preceding the current eycle, the organization has

not and does not intend to:
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(1} __ Establish, linance, maintain, support, ot control s political

commitles;

(i} Make expenditures or dishursements for Federal election activity;

(1) _Finance voter registration:

(v} Finance voter guides, candidate questionnaires, or candidate

surveys that refer to one or more candidates for ederal affice; or
(%} Finance gel-ont-the-vote communications that refer to one or more

candidates tor Federal office;

(3}

The certification is signed and sworm to by an officer or other authorized
representative of the organization with knowledge of the orpanization’s
activities; and

The certification §s accornpanied by:

(i} ._The organization’s Form 990 tax returns for the curent clegtion
cyele and the last two fiscal years preceding it and its application
for tax cxempt status if the organization has already been g ranted
cxempt status under 501(c); or

(1)  The organization’s Form 990 tax return and its application for tax
cxempt status once these documents are become availuble if the
organization has submiticd an application for determination of tax-

cxempt status under 26 ULS.C. 501(c) that l1as not yet been granted

or demied,
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§an0.12 Transition rules.

fa) Pemussible uses of excess non-liederal funds. Non-lederal funds received before

November 6, 2002, by a national committee of a political party, including a national
congressional canipaign committee, and in its possession on that date, must be used
before January 1, 2003, Subject 1o the restrictions in paragraphs (b) and (e) of this
section, such funds may be used snly solely as fullows:
{1} To retire vutstanding debts or obligations that were incurred solely in
conncetion with an election held prior to November 6. 2002: or
(2) To pay expenses. retire outstanding debts, or pay for obligations incurred
solely In conncetion with any run-off election, recount, or clection contest

resuliig from an election held prior to November 6, 2002

{b} Prohibited uses of non-Federal funds. Non-Federal funds received bv a national
committee of a political party, including a national party congressional campaign
committee, before November 6, 2002, and in its posscssion on that date, may not be used
lor the following purposes:
{1 To pay any expenditure as defined in 2 U.S.C. 431(9):
(2) To retire outstanding debis or obligations that were incurred for any
expenditure; or
{3 To defray the costs of the construction or purchase of any office building
or lacility.
(€} Any non- funds remaining after payment of debis and obligations permitted in
paragraph (a) of this section must be disgorged to the United States Treasury no later than

December 31, 2002,
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{d) National party commitiee office building or facility accounts. Before November

6, 2002, the national committee of a political party, including a national congressional
campaign commillee, may accepl fiunds inlo its party office butlding or facility account,
cstablished pursceant to repealed 2 1U.S.C. 431(8)B){viii}, and may usc the funds in the
account only fer the construction or purchase of an office buildin g or facility. After
November 5. 2002, the national party commiltees may no longer accept funds into such
an account and nust not use such funds for ihe purchase or construction of any office
building or facility. Funds on deposit in any parly office building or facility account on
Movember 6, 2007, must be disgorged to the nited States Treasury,
{(e) Applicalion. This section also applics to:
(1) An officer or agent acting on behalf of a national party committee or a
national party congressional campai £n committee; and
{2} An entity that is dircetly or indirectly established, financed, mai ntained, or
controlled by a national party commitiee or a national congressional

Campaign commitice.

{n Trcatment of Federal and non-Federal accounts duning transition period. The

iollowing provistons applicabie to the allocation of, and payment for, expenses between
Federal and non-Federal accounts of national party committees shall remain in cfiect
hetween November 6 and December 31, 2002: 11 CFR 106.5(a). 106 .5(b), 106.5(c),

106, 5( ) and 106.5(g).
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& 300,13 Reporting (2 U,S.C. §§ 431 note and 434{e)).

(a) In yeneral. The national committee of a political party, any national pary
congroessional campaign commitiee of a political party, and any subondinate commitice of
eithet, shall report all receipts and disbursements during the reporting period.

{b} Termination report for non-Federal accounts. Each committee described in

paragraph (a} of this scction shall file a termination report disciosing the disposition of all
funds in all non-Federal accounts and building fund accounts by January 31, 2003,

¢} Transitional reporting rules,

{1) The reporting requirements in 11 CFR 104.8(e), 104.9(c) andd 104 9e) for

national party committee non-Federal accounts shall remain in effect for

the reporl covenng activity between November 6 and December 3 [, 2002
{2) The reporting requirements in 11 CFR 104.8(f) and 104.9¢d) for nationai

party commitiee building fund accounts shall remain in effect for the

report coverng activity between Novernber 6 and December 31, 2002,

Subpart B — State, District, and Lucal Party Comnuittees and Organizations
§ 300.30  Accounts

{a) Political Commnittecs.

{1 Federal Accounis

{i} Each State, district, and local party organization that quaiifies as a
political committec under 11 CFR 100.5 and that finances political
activity in conmection with both Federal and non-Federal elections

shatl, in accordance with 11 CFR 102.5{a), either:
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(A}  Establish a Federal account in a depository, in accordance
with 11 CFR part 103, which shall be treated as a separate
political committee and be required 1o comply with the
requirements of the Act including the registration and
reporting requirements of 11 CFR part 102 and part 104; or

(B} Establish a separatc Federal pelitical committee that shall
register as a political commiitee and comply with the
requircments of the Act,

tH——FEach-Statedistretand local-party oreanization that- does-notgualiB-aso
politeal-committeewnder H-CER 1605 b Hhatfhancespohtical setivity
iliﬁ%&&#@ﬂ%—bﬂ{hﬁ&dﬂfﬁl&ﬂd—ﬁﬁﬁ—?&dﬂf&elﬁﬁaﬁﬁ;ﬁﬂd—%&at-
Federalaccounthr a-depeshony

{iﬂ—%mﬁmemmmhl&mmrmﬂmdﬁmw
sieh-organization-makes s contrbution orexpenditure_that
klﬁdﬂFﬂiﬁ%&Hﬁ—fﬁﬂk&ﬁﬁeh-GﬂﬂEﬂhﬂtmﬂ—%exPEﬂdﬂﬂfﬁ%gﬂﬁh'
arganation shalllceoprecords of amounts received-or
suelrocordsavaiahle torexamination-bythe Commission-

{ii) Only contributions that are permissiblc pursuant o the limitations

and prohibitions of the Act shall be deposited into any Federal
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{iv)

(x)

account established pursuant to paragraph {aj{1)(i) of this scetion.

regardless of whether such contributions are for use in connection

with Federal, or wiih non-Federal clections, or for the Federal
purtion of Federal ¢lection activitics.

Unly contnibutions solicited and received pursuant to the following

conditions may be deposited in « Federal account established under

paragraph {a){ 1 )(1} of this section:

iA)  Contnbubons must be designated by the contributors for
the Federal account;

{B)  Thc solicitation must cxpressly statc that contributions may
he used whaolly or in part in commection with a Federal
cleection: or

(£} The solicitation must expressly state that all contributions
are subject to the prohbitions and limitations of the Act,

All disbursements, contributions, and expenditures made wholly or

in part by any State, district, or local party cormmitiee organization

1 connection with a Federal election must he made from either:

(A A Federal account. except as permitted by 11 CFR 300.32;
or

(B}___ A separate allocation agcount,

If ]l payments in connection with a Federal clection, including.

payments for Federal election activities, arc to be made from a

l'ederal account, not an aflocation account, cxpenditures and
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disbursements or costs that are allocable pursuant to 11 CFR 106.7
or 1T CIR 300,33 must he made from a the IFederal account in their
entircty, with the shares of a non-Federal account or of a Tevin
account beinyg transfemred to the Federal sceount pursuant to 11
CFR 300.33 and 11 CFR 300.34,

Mo transfers may be made to a Federal account from any other
account(s) maintained by a State, distrct, or local party committee
or from any other party committee at any level for the purposc of
financing Federal election activily inconneetion with-Federal-
electons, except as provided by paragraphs (a){1){v) of this section_
or 11 CFR 300.33 and 30034

State, distnet, and local party committees may choose to make
non-Federal disbursements from g the Federal account, subject to
State law, provided that such disbursements are reported pursuant
to 11 CFR 104,17 and provided that contributors of the Federal
funds so used were notified that their contributions were subject to

the limitations and prohibitions of the Act.

(2} Levin accounts.

(1)

Any State, district, or local party organtzation that is a political
committee, including any organization that is dircetly or indircetly
established, financed, maintained, or controlled by a State. district,
or local commiltee of a political party and any officer or agent of

such a committce or organization, that intends 1o engage in voter
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(1}

registration, voter identification, get-out-the-vote activity, andior
generic campaign activity pursuant to 11 CFR 300.32¢b), must
Mainlain ene or more separate accounts in a depository for this
purpose. These This accounts shall be known as & Levin accounts.
Only donations solicited and received pursuant to the fallowing
conditions may be deposited in a [evin account established under
paragraph (a)(2) of this scetion:
(Al Donations must be designated by the contobutors for the
levin account; or
{B) Donars must have been informed that donations will be
sithject 1o the special contribution limitations and
prohibitions of 2 1.S.C. 441k 3y and 11 CFR
300,31 (e) and (d).
A Slale, district, or local parly commitice may usc its Levin
account(s) to-raake-expenditures-or dishursemantsonly for the
categories of activities described at 11 CFR 300.32(b)( 1} or for
other, non-Federal activities permissible under State law.
A State, district, or local party commiltee may use its Levin
account(s) to make expenditures or dishursements only it all of the
lollowing conditioms are met:
{A)  The cxpenditure or dishursement does not pay for an
activity that refers to a ciearly identified candidate for

Federal office;
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(3)

(4)__ Allocation accounts. At the discretion ol the party commitlee or

(B)  Thu cxpenditure or disburscment does not pay tor any part
of the costs of any broadcasting, cable, or satclliw
commiunication, other than a communication that refers
solely to a clearly identified candidate for State or local
olficc: and

() The funds used for the expenditure or disbursement have
been solicited, donated, received, and deposited in
accordance with 11 CFR 30031,

Non-liederal account.

{1 Any Staie, distnct, or local party committee that makes
disbursements solely in connection with State or local elections
must establish a scparate non-Federal account in a depository, The
funds deposited into (his account mas-be_are governed by State
Taw.

(1) D¥isbursements, contributions, and cxpenditures made whelly or in
part in connection with Federal elections must not be made fron
any non-Federal aceount, except as permitted by 11 CFR 300.33

and 11 CFR 300.24.

organization, scparate allocationaccounts may be established_for purposcs
ol making allpeable expenditures anddisbursements.

{1} Only funds from the party committee or organization’s Federal and
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nan-Federal accounts may be deposited into an allocation account
used o make allocable expenditures and dishursenients {or
activities in connection with Federal and non-Federal clections.

Only funds from the party committee ur organization’s Federal

account and Levin account(s) may be deposited jnto an aliocation
account used to make allgcable expenditures and dishursements for

gctivities undertaken pursuant to 1] CI'R 300.32(b}.

Unee a party comimitice or organization has established a separate

allocation aceount for activilies in conneclion with Federal and

non-Federal elections and a separate account for activitics

undertaken pursuant to 11 CFR 300.32(h), all allocablg cxpenses

shall be paid {rom the appropriate allocation account for as long as
that account is maintained.
The organization shall transfer to the appropriate allocation

account funds from its Federa] and non-Federal or Levin accounts

In amounts propurtionate to the Federal, nen-Federal and Levin

shares of each allocable expense pursuant to 11.CFR 300.33. The

transfers shall be made pyrsuant to 18 CFR 300.34.

any other account maintained by the party committee or

organizalion.

State, district, and local party organizations that are not political commiltees. Any

Slate, district, or local party organization that makes payments for certain Federal
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clection activities pursuant to 11 CEFR 300.32(b). but that does not qualify as a political

commitice under 11 CFR 10405, must cither:

(1) _ Establish at least three separate accounts in depositories as follows -

— 2

(L) __ Anaccountinio which only {funds subject to the prohibitions and

{i1)

limitations of the Act and-entydunds selicited foractivities

prrswantte HECER300-32, may be deposited and fram which.
contributigns, cxpenditures, disburscments for exempt activities

and_payments for certain Federal activities-shaH must be male;

Cne or moere Levin accounts pursuant to 11 CFR 300.30(b) into.

{111}

which only funds solicited pursuant to | LCFR 300,31 may be

deposited and from which payments must be made pursuant to 11

CFR 300.32 and 3).33; and

One or more additional sccounts pursuant to State law irom which

payments for activitics oiber than thosc permitted by parayraphs

(b} 1)) and {ii} of this section,

Establish two separate accounts in deposilories as follows:

subjcet to the prohibitions and limitations of the Act and funds

solicited for activitics pursvant to L1 CFR 300.32. Pavments may

be made from this account for contributions, expenditures and
disbursements for exempt activitics in conpection with Federal
elections and for activitics undertaken pursuant to 1§ ( R

300.52(b). [seofthis Federal account as a depository for Levin




I Tunds requires employment of @ general Jedger accounting svstem

2 that sepreuates assets, liabilitics, revenue and expenscs for
3 activitics undertaken pursuant to_{ ] CFR 106.7 and 11 FR
4 S0L32. I the accounting method employed (s compuigr-based, the
3 data must be bagked-up on no less than a monthly basis.
G {i1)___One or morc additional accounts pursuant to State Jaw from which
7 payments for activities other than thosc permitied by paragraphs
B (b} 1)1 and (i)} must be made; or
9 (3)__Establish onc account in a depgsitory using three or mere general Jeduer
1{] accounts s follows: Use of one agcount for all activity reguires an
11 accounting method that employs peneral ledger ageounts that segregate.
12 asscts, habyhties, revenue and expenses for activitics undertaken pursuant
13 o 11 CER 106.7 and 300,32 Funds recorded in a gencral ledger accounl
14 as reccived for non-Federal activities may not be reclassified as funds.
15 available [or Federal cleclion activities 1o be undertaken pursuant to ] 1
16 CFR 300,32 {i.c., Levin funds), unless the funds to be reclassified WCIL
17 recetved pursuant 1o a solicitation for [evin funds or were so designated
18 by the donors._If the accounting method employed is computer-based, ihe
19 data must he backed up on no less than a mmonthly basis.
20 o) All party organizations must keep recards of deposits into and disbursements

21 from such accounts, and, upon request, most make such records available for examination

22 by the Commission.

g
ek

K=
-l
L |




bt

b

A

§ 30031 Reeeipt of Levin funds,

{a) Lenerad rule. Levin funds expended or disbursed by any State, district, or local

comimittce must be raised solcly by the committes that expends or disburses then.

{b) Compliance with State law, Each donation of Levin funds solicited or accepted

by a State, district, or local commitiee of a political party must be lawiul under the laws
of the State in which the committec is organized,

(e) Donations from sourges permitted by State law but prohibited by the Act. 11 the

laws of the State in which a State, districl. or local commiltes of a political party is
organized permit donations to the committee from a seurce prohihited by the Act and this
chapter, pther than 2 US.C. 44]e, the commitiee may solicit and accept donatipns of
Levin funds from that source, subject to paragraph (d) of this scction.

{d) Donation amount linitation.

i1 General rule. A State, distriet, or local committee of a political parly miust
not solicil or aceept [rom any person (including any persen entiry
established. financed, maintained, or controlled by such persan) onc or
meorc donattons of Levin funds ageregating more than $10.000 in a
calendar vear.

{21 Efteet of different State limitatjons, If the laws of the State in which a

State, district, or local committes of a political party is orzanived limit
donations to that commiliee to less than the amount specificd in paragraph
{dH 1) of this section, then the State Jaw amount limitations shall contral.
If the taws ol the State in which a State, district, or local commiltee of a

political party is organized permit donations (o that committee in amounts
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{3)

preater than the amoeunt specitied in paragraph (43 1) of this section. then

the amount limitations in paragraph (d){ 1) ol this secton shall control.

No affiliation of committecs for purposes of this parapraph. For purposes
of determining compliance with paragraph (d) of this scetion only. State,

distnet, and local committees of the same political party shall not he

considered affiliated. Subject o the amount Jimitations specificed in

paragraphs (di(1) and {d)(2} ol (his sectign, & a person {(including any

pesser entity established, financed, maintained. or contrelled by such

persen) may donate sp-to-pto:060-per ealendarvenr to cach and every

Slate, district, and local conunittee of a political party.

(e} Mo Levin funds from a national parly comitte: or a Federal candidate or

officeholder. A State, district, or local commitlee of a political party disbursing Levin

funds pursuant to 11 CFR 300.32 must nat accept or use for such purpeses any donations

or other funds that are solicited, received, directed, transferred, or spent by or in the name

of any of the following persons:

(1)

A national committee of a political party {including a national
congressional campaign committec of a political party), any officer.or
agent acting on behalfof such a national party commiltee, or any entity.
that 1s directly or indirect]y established, financed, maintained, or
controlled by such a national party committes. Notwithstanding 11 CFR
10217, a State, district, or local commitice of a political party must not
raise Levin funds by means of joint fundraising with a national committee

of a political party, any officer or agent acting on behalf of such a national
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(2)

party commuttee, or any entity that 15 directly or indirectly cstablished,

finapged, mmaintained, or controlled by such a national party commitiec. |

Naothing in this scetion shall by construed t ihit a State, district, or,

local conmittee of a_political s ratsing, under 11 CFR
12,17, Federal funds not to be used for Eederal clection activity with a
nationgl committee of 3 political party, or its agent, or gny entity dircetly
or indirgctly established, financed, maintained, or controtled by such a

national party committee.

A Federal candidate, or an tndividual holding Federal office, or an agent
of a Federal candidate or officcholder, or an entity directly or indirectly
established, hnanced, maintained, or controlled by, or acting on hehalf of,
one or more Federal candidates or individuals holding lederal office.
Notwithstanding 11 CFR 14217, a Stare, district, or local commiltee of a
political party must not raise Levin funds by means of jeint fundraising
with a Federal candidate, an individual hotding Federal office, or an entity
directly or indirectly established, financed, maintatned, or controlled by,
ur acling on behalf of, one or more candidates or individuals holding
Federal office. A Federal candidate or individual helding Federal office
may attend, speak, or be a featured guest at a fundraising event for a Statc,
district, or local commitles of a political party at which Levin funds are

raised. See 11 CFR 300 .64.

{ertam joint fundraising probibited. Notwithstanding 11 CFR 102,17, a State,

district. or local committee of a political party must net raise Levin funds by means of
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any joint fundraising activity with any other State. district, or local committec of any
political party, the agent of such a committee, or an entity dircetly or indirectly
established. financed, maintained, or controlled by such a committee. This prohibition
includes State, disirict, and local committees of a political party organized in another
State. Mothing in this section shall be construed {o prohibit two or more State, district, or

local commitiecs of a political party from joptly raising, under 11 CFR 102,17, Federal

funds not to be used for Federal election activity.

(2}  Common vendors. The use of a comnion vendor lor fundraising by more than
onc State, district, or local committes of a political party, or the agent of such a
commuttce, shall not, by itseil, be deemed joint fundraising for pumoses of this
paragraph.
& 300.32 Expenditures and dishursements,
(at} Federal funds.

{1 A state, distnet, or local committee of a political party, or an agsociation

or similar group of candidates for State or local office, or an association or

similar group of individuals holding State or local oifice, that makces an
expenditure erdhisbursement fur the purpose of influencing a Federal
election must use Federal funds [or the expenditure, subject 1o the
provisions of this chapter.

{2) Except as provided in this part, a State. district, or local committee of a
political party that makes expenditures or disburscments fir Federal
election activity must use Federal funds for that purposc, subject to the

provisions of this chapler. An association or similar group of candidates
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(3)

{4}

for State or local olfice, or an association or similar proup of individuals
holding State or local office, must make any cxpenditures or
disbursements for Federal election activity solely with Federal funds,

State, distnct, and local party computtees thal ergarein fumdraising rajse

Federal funds to be used, in whole or in part, for Federal glection activities
must pay al the direet costs relatedte of such fundraising only with

Federal funds. The direct costs

am ot event inelude

expenses for the solicitation of funds and for the planning and

administration of actual fundraising programs and gvents.

State, district, and Tocal party committees that engege-trfondralsing raise

Levin funds to be used, in whole or in part, for alevinaeecunt Federal

clection activity must pay eli the dircct costs relatedteraisinesuehfunds

of such fundraising only with Federal funds. The direct costs of g

fundraising provram or evenl include expenses for the solicilation of funds

and admimistration of actval fundrwsin

and (or the plannin

and cvents.

(b} Levin funds. A State, district, or local comrmittee of a political party may spend

Levin funds in accordance with this part on the following Lypes of achivity:

{1

Subject to the conditions set out in paragraph {c} of this sectton, only the

following types of Federal clection activity:

{i) Voter registration activity during the penod that begins on the date
that 15 120 days before the date a regularly scheduled Federal

glection 15 held and ends on the date of the election; and
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(e}

(2)

{iiy  Voter identification, get-out-the-vote activity, or generic campaign
activity conducted m connection with an election in which a
candidate for Federal office appears on the baliot {regardlcss of
whether a candidate for State or local office also appcars on the
hallot).

Any use that is lawful under the laws of the Slatke in which the commitiee

15 arganized, other than the I'ederal clection activitics defined in 11 CFR

100 24{(b)3) and (4). A disbursement of Levin funds under this paragraph
need not comply with paragraphs (c)(1) and {¢}(2) of this section, except

as required by State law,

Conditions and restrictions on spending Eevin funds ferFederal-election aclivity.

{1)

{2)

(3)

(4)

The Federa] election activity for which the expenditure or disbursement is
made must not refer to a clearly identilied candidate for Federal office.
The expenditure or disbursement must not pay for any part of the costs of
any breadcasting, cable, or satellite communication, other than a
communication that refers solely to a clearly identificd candidate for State
or local office,

The expenditure or dishursement must be made from funds raised in
accordance with 11 CFR 30031,

The expenditure or disbursement for Federal ¢leclion activity must be
allocated between bFederal tunds and Levin funds according 1o 11 CTR
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{d) Mon-Federal fands activitics. A State, district, or local eommitiee of a political

party that makes disbursements for non-Federal activity may make those dishursements
from its 'ederal, Levin, or non-Federal funds, subject to the laws of the State in which it
1s organized. A State, district, or local party committee that engages in fundraising for
solely non-Federal funds may pay the costs related to such fundraising from any aceount.
subjeet to State law, including a Federal account.

§ 300.33 Allocation of costs of Federal eleclion activity,

(4] Costs of Federal clection activity allocable by State, district, and local party

committees and orzantzalions.

H— Saluries State-districtand local party commitiess may-allocate the-
monlh-on-Federal-eleetiomactivity-hetweenthe eommittee’s Eoderal and-
nefrtoderdluceaunts—The-salanes o theseemplovoes-whospend-mere
then 230 efthewrthnetnany-siven monthronFederal electionnetivity
st be-paid-onbywith-Foderal funds-

A mimstrative costs—Staterdistretahd-local puriy comynittees may
aHoepte-administrative-costs including rentuilites—office equipment-
ethicesupphies, postage-for other-thun-mass- mathnes—and-routine building
matntenanceupkeepandrepuir between their Kederal and non-Federal
aceouits exceptthat-any- such-expenses-direothvattrbutable-to-a-clearhy

{1} Costs of voter regisiration. veteridentification—uet-ott-the voteactiviry
and-generc-campatgiactivibwithincortain time pereds, Stale, district,
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funds and Levin funds for &3 voter registration activily, a5 defined n 11

CFR 100.24{a)(2}, that 1akes place during the peniod that begins on the

date that s 120 days before the date of a regularly scheduled Federal
clection and that ends on the date of the election, provided that the actvity

does not refer o a elearly 1dentified Federal candidate,

Costs of voter identification, get-out-the-vote activity, or generic

activilies within lods. State, district, and local

CUMpPAIET
party committces and orpanizations that-haveesiablished-afoderat
pecoust-and a-separate Lewinaecountpursgant toH-CRR-30030(b) may

allocate dishursements or expenditures between these-bvo-aceounts

Federal funds and Levin funds for voter identification, get-out-the-vote

activity, or genenc campaign activities, as defined in 11 CFR 100, 24{a¥3)

and () and 1L CFR10G.25_ that are conducted in connection with an

clection in which a candidate for Federal office is on the ballot and within

activity docs not tefer wo a clearly identihicd Federal candidate.

Allocation pereemagesratios-and record-keepins. State, district, and local party
commiltess and erganizations that cheose te-muke-expenditures-and disbursemantein
connechorwith-aelvities-desertbedinrparagraph-fadt-of this-section mustio-aloeate (0

allocale between Federal funds and non-Federal funds their expenditures and
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disbursements in connection with activities described in paragraph (233} of this section

{2)

(3}

(4}

Presudential election vears. I anyvearinwhich If'a Presidential
candidate, but no Senate candidate appears on the ballot, State, district,
and local party committecs and organizations must allocate at least 28% ol
expenses for activilics described in paragraph (a) of this scetion o their

Federal aceewss lunds.

Presulential and Senate election year. Imany-vearhrwhich- [Fa

Presidential candidate and a Scnate candidate appear on the hallon State,

distnict, and local party commitiees and orpanizations must allocate at least
30% of expenses for acitvities described in paragraph (aW2yof this scction

tor their Federal ssesunt funds.

Senate election vear, Inanw-yearinwhieh 1M a Scnate candidate, but no
Presidential candidate, appears on the ballot, State, distoct, and local party
committees and organizations must allocate at least 21% of expenses for
activities described in paragraph (a}{23 of this section to their Federal

aeesunt-funds,

Naon- Presidential and non-Scnate vear. B-any-yoarimwhieh-If neither a

Presidential nor a Senate candidate appears on the bailot, State, district, and

local party commiltees and organizations must allocatc at least 15% of
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expenses for activities described in paragraph {a){2) ol this scetion to their
['cderal aeesunt funds.

£43- - - Otherw eter-registrabonsctisihed

urdertaken- by SatedistRctorJoeal party comatites putside the pepad
bestaning 2 0-dayvsheforemrelectionand endinson the date of the
electiopmuv-bepanlwth 108 nen-Federal- fundsor they may he
aHlocated betwoen-the commities s Federal-and non-Federalaccounts:
51— therzetoutthe votesetviieswhenne-Federal candidate isonthe ballet:

L¥ pesses{orvoler registrationactivities urdertaken by-a-StateJdistact or
local-partvcommitieemay be-paid-with 100% non-Federal- dunds—or they
may-beaHeeated between-thecommiltes’s Federal and nen-Fadersl

HECOHHS.

() Costs of Federa] election activity not allocable by State, district. and local parly

commitiees. The following costs incurred by State, district, and local party committees
anid organizations must be paid ouly with Federal funds:

H-etvitiesthatrefer to-clearhv-identified Federal candidates—

thatrefer toa-elearbyidentified condidate forfederal office must net ba

alloepted botween-oramone Federal non-Federaland Levin acesunis—
exeeption-oluctvities deseribed in paragranh (a3 of thissection—
disbursements by-Statedisisetand-local party-commitieasfor-activities
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(1)

that-do-netrefertoa-clearhdentified Federal candidatebutthatare
wholly-orin-parl incornectorwith-Federal electons tnust-rot-be
allocited-betwesnoramong FederalnoFederaland Levinvccounts—
Public communications, Expenditures_for public communications as
lelined in 11 CFR 100,26 by Statg, district, and local party committees
Lo a clearly identified candidate for Federal

and orpanizations that r

ollieg and that promote, support, attack, or oppose any such candidate for

Federal ofhce must not be allocated between or among IFederal, non-

Federal, and Levin accounts, Only Federal funds may be used.

£2) . Salary and other compensation, including bepefits. Salaries and other

_compensation, including benehits, for employecs who spend more than

25% of_thgir compensated time in g given month on activities in

conncetion with a Federal clection niust not be allocated between or among

used.

l'undraiging costs. isburscments for direct fundraising costs incurred by
State, district, and local party committees and organizations for funds to be
used, in whole ot in part, for Federal election aclivily, including the
activitics desenbed in paragraph (a)33-of this section, nust not he
allocated between or among Federal, non-Federal and Levin acesuns

funds. Only Federal funds may be used. However, Hsueh dishursemonts
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are-torsotely-non-tederaHundraising costnonFederal lundsmay be
wsed.

{di Transfers between accounts to cover allocable expenses. State, district, and local

party committces and organizations may transfer funds front their Levin aceounts to their

Federal accounts or to allocation accounts solely to meet expenses allocable pursuant to

paragraphs {a}1) and (2] of this seclion and only pursuant to the following reguirements

inethods:

(1)

Pavments from Federal accounts or from allocation accounts.

{i}) If Federal accounts are used to make payments for allocable.

aglivilies, State, district, and local party committees and.
organizations must pay the entire amount of ar-aliocabie EXPENSES
trom their Federal accounts and transfer funds trom their Levin
accounts to thoir Federal aceounts solely to cover the Levin
accounts’ portions of the expenses: or

(i) State, district, and local party committees and organizations may
establish separate allocation accounts into which Federsl funds and

Levin funds may be deposited solely for the purpose of paying

allocable cxipenses,
Timing,
in If & Federal accounts +s are used 10 make allocable expenditures

and disbursements, State. district, and local party committecs and

organizations must transfer Levin funds Semtheir Levin aceounts

to their Federal accounts 1o meet allocable expenses na more than
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1 10+ days belore and no more than 60 days after the payments for

2 which they are designated are made from a Federal account, except
3 that transfers may be made more than 10 days before a payvment is
4 made from the Federal] account 1f advance payment is required by
5 the vendor{s) and 1f such payvment is based on a rcasonable

fr estimate ol the activity’s {inal costs as detenmined by the

7 committes and the vendor(s) involved.

8 {in} Any portion ol a fransfer Femucompnittes s Lovin account of

9 Levin funds (o #s-a_party committee or organization’s Federal
11} accounl that does not meet the requircrment of paragraph (d)2)(1}
11 of this scction shall be presumed to be a loan or contribution from
12 the Levin account to the Federal account, in violation of the Act.

13 §30p34 Transfers.
14 {a) Federal funds.

15 (1) Notwithstanding 11 CFR 102.6{a)} 1)1}, a State, distoct, or iocal

16 committee of a political party must not use any I'ederal funds transferred
17 to it fram, or otherwise accepted by it from, any of the persons enumerated
18 in paragraphs (h}(1) and (b)(2) of this section as the Federal component of
19 an cxpenditure for Federal election activity under 11 CFR 300,32, A

20 State, distnet, or local committce of a political party must itself raize the
21 Federal compenent of an expenditure allocated between Federal funds and
1 Levin funds under 11 CFR 30032 and 300.33.

23 (2) A State, district, or local commitiee of a political party that makes an.

24 cxpenditure of Federal funds for Federal election activities must
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demaonstrate that the Federal funds used to make the expenditure do not
include Federal funds transferred to the committee in violation of this.

seetion. To make this demonstration, the committee must usce an

accounung method that employs general ledger accounts and that

scgregates assets, liabilities, revenue and expenses for Federal clection

activily undertaken pursuant 1g 11 CFR 304,32, If the accounting methad

is computer-b; the data must be back up ne jess than monthly.

Altematively, a State, district, or local committes of a political parly

commiltee may establish a scparate Federal account into which the

commutice deposits only Federal funds raised by the comniitiee jtself, and

from which all expenditures of Federal funds for Federa] election activitics

arc made,

{b) Levin funds. Levin funds must be raised solely by the State, district, or local

committee of a polilical party that expends or disburses the funds, A Srtate, distrct, or

local cummittee of a political party must not use as Levin funds any funds transferred or

otherwise provided to the committes by:

(1)

(2}

Any other State, district, or local comumitice of any political party, any
officer or agent acting on behalf of such a committee, or any ety
directly or indirectly established, financed. maintained or controtled by
such a commitiee; or,

The national commuttee of any political party {including a national
congressional campaign comniitiee of a political parly), any officer or

agent acting on behalf of such 4 committee, or any entity directly or
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indirectly established, financed, maintained, or controlled by such a
commiilee.

{c) Allocation transfers, Transfers of Levin funds between the accounts of a State,

district. or local commitiee of a palitical party for allocation purposes must coniply widh
11 CIPR 300033,

§ 30,35 Office buildings,

(a}  General provision, For the purchase or construction of its office building, a State

or Jocal party committee may spend funds that are not subject to the limitations

—_——

prohibitions, and disglosure provisions of the Act, so long as such funds are not

contnbuted or donated by a foreign national. Sce 2 US.C 441c. Funds reecived by the
State or loca| party committee that are spent {or the purchase or construction of its office
buitding are subjcet to State Jaw, An oflice building must not be purchased or

constructed for the purpose of influencing the election of any candidate in any particular

clection for Federal office. For purposcs of this section, the termt local party committee

shall include a district party committee.

i(b) Application of State law.  Amounts received by a state ot local party committes
thal are spent for the purchase or construction of its office building are subject to State
law as sel forth in paragraphs (b)(1), {2), and (3) of this scetion.

{13 Mon-Federal account. If a State or local party commitiee uses non-Federal

funds, Federal law does not proempt or supersede State law as 1o the
source of funds used, the permissibility of the disbursements, or the
reporting of the receipt and disbursement of such funds, except as

provided in paragraphs (a) and (d) of this section.
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Federal account. [f a State or loeas] pany commitice uses funds from its

aceounts containing only Federal funds, Federal law does not supersede or
precmpt State taw as to the permissibility of the disbursements. except as
provided tn paragraphs (a) and (d) of this section. Lederal law also does
not preempt or supersede any State law that cslublishes additional
prohibitions or limitations as W the source of the funds, as ascertained by
application of a reasonable accounting method prescribed under State Taw,
Levin funds. Levin funds may be used for the purchase or construction of

4 Slate or local parly committee office building, il permitted by State luw.

{c}  Definition of “purchase or construction of an office building.”

(1}

{2)

Office building means a structure and the land underlying the structure,
comprised of structural components and fixtures essential to the operation
or appearance of the office building, and that is lawfully occupied and
used by a Statc or local party committee solely for its own party

admimstration and election campaign support purposes. Office building

docs not include office furnishings, fumiture, cquipment, and machinery
{such as computers, file cabinets, photocopicrs, or audio-visuat praduction
cquipment).

Purchase means any payment Lo acquire the sole legal tille to the buildin o,
including fees dircetly related to the acquisition of the butiding, such as
salcs commissions and real estate closing or scttlement foes. Purchase

does not include payments for the rent or leasing of an ofiice building,
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property axes and similar assessments, building maintenance, utility
scrvices, and office cguipment,

(3} Construction includes the desipn and erection of the structure of a
huilding. Construction does not include the maintenance or repair of the
building or its structural components, unless the repair work reaches a
level to constilute major restoration or rencvation of the building.

{d} Allocation of expenses not within the definition of “purchase or construction of an

office building.™ Tf funds raised by a State or local party cornmittee are uscd for an

expense for its office building and the expense does not fall within the definitions in
paragraph {¢} of this section, the expense is an allocable administrative ExXpensc unless it
falls within another category, such as support for a Federal or non-Federal candidate, 16
the expense is an allocable administrative expense, 11 CFR 30033 106.7 applicsand-the
adminisirative expensets-subjectio-the lirmitations-and prohibitiens of the -Aet.

(¢} Leasing a portion of the party olfice building. A State or local parly committee.

nay lease a portion of its effice building to others 1o generatc income at the vsual and
normal charge. If the building is purchased or constructed in whole or in part with non-

Federal funds, all rentat income shall be deposited in the commitiee’s non-Federal

account and used only for non-Federal purpeses, Such rental income and its use must
also comply with State law. If the building is purchased or constructed solely with,
Federal funds, the rental income may be deposited in the Federal accouni_only if the
sources of the revenue collected comply with the limitations and prohibitions of the Act
and the revenue does not exceed the Himitations of the Act,_The reccipt of such funds

shall be reported in compliange with 11 CFR_104. 3(a}4)(vi).
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{n Transitional Provisions for State Party Building or Facility Account. Up to and

including November 3, 2002, the State committee of a political party may aceept funds
mto its party office butlding or {acility account, established pursuant to repealed 2 U.S.C,
A3URYI(viii) and use the funds in the sccount only for the construction or purchase of
an office building or facihty. Starting on November 6, 2002, the funds in the account
will be subject to the provisions of paragraphs (a) through {c) of this section if used for a
Slale party office building. They may not be used for Federal account or Levin account
purposes. They may be used for any non-Federal purpnses, as permitled under State law.

§ 30036 Reporting Federal election activity; recordkecping.

fu) Requircments for a State, district, or local committee of a political parly, or an

association or similar group of candidates for State or local office or of individuals.

bolding State or iocal office, that is not a political commiltee,

(1} A State, district. or local committee of a political party_or an associalion

of similar greup of candidates for State ot local office or of individuals
holding State or local office, that is not u political committee {sce 11 CIFR
100.5) must demonstrate through-areasonable- acceuntine method that
whenever it makes a payment of Federal funds for Federal clection
actrvity {see 11 CFR 300.32 and 300.33) it has received suilicient funds
subject to the linutations and prohibitions of the Act to make the pavment.
To make this demonstration, the commiltee must use an accounting
method that empioys gencral ledger accounts and that sepreyates asscls,

ligbilities, revenuc and expenscs for I'ederal election_activity undertaken

pursyant to 11 CFR 300.32, If the accounting method is conmputer-based

the data must be back up no less than monthly. Swuch an organization must
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keep records of ameunts received or expended under this paragraph and,
upon request, shall make such records available for examination by the
Commission.

A payment of Federal funds for Federal election activity shall constitute
an expenditure for purposes of determining whether a State. district, or
local committee of a political party, or an association or simyjlar group of
candidates for Staie or local office or_of individuals holding State or local
offtce, qualifies as a political commuttee under 11 CFR 100.5, unless the
pavinent is excluded from the definition of expenditure under 11 CFR
1018, A payment of Federal funds lor Federal election aclivity that meets

the criteria of 11 CFR 100.8(b)( 10}, (163, or {(18) {exempt activities) shall

be treated as a payment for exempt activily in accordance with a}l
applicable provisions of this chapter, including, but not limited ta, 11 CFR

100.5(c).

{b} Requirements for a State, distrct, or local committee of a political party, or_an

association or similar group of candidates for $tate or local office or of individuals.

holding State or local offige, that is a political commiittee.

{1

!Egliﬂﬂi_ﬂn dsh |:F‘.1EFHEH:FS ai'l:EdEF.! :ﬁ HéE fE!!‘ FEdi!F‘ I & EEHEH 4 "i":l-:l”_

Requirements for a State, distriet, or local committee of a political party
that has less than $5,000 of agprepate receipts and dishursements for
Federal election activity in a calendar year, and for an asgociation or,

similar group of candidates for State or local office or of individuals.
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(2}

State, distnct, or local committes of a political party that is a polttical

commitiee, and that hag less $35,000 of agiregate receipts and

dishursements for Federal glection aclivity in a calendar vear; and, at all.
tunes, to an association er simjlar group of candidates for State or local
ofhice or of wdividuals holding State or local office that is a political
commitiee {see 11 CFR 100.5). Either sSuch a party committes or
association of candidates or officcholders must report all receipts and
dishursements of Federal funds for Federal election activity, including the
Federally allocated portion of a payment for Federal election activity.,

‘Fhis requirerment-appheswhether ornotthe commiitee’s asprepate Lol
receipieand-disbursementsfor Federal election activityi5-$5.0(0 ormore
durtng-the-calendaryeur: For purpesesofthisparawraph, aA disbursement
of Federal funds for Federal clection activity (see 11 CFR 300.32 and
J00.33) by a-Stete-distAct-or local cammitice of a political parv-thatis o
pelitical-committee-cither such a party commiltee or association of
candidates or officeholders shall be deemed an expenditure and reported

from the definition of expenditure under 11 CFR 100.8.

e ull . b orEod : ivity:

threshiold. Requirements for a State, district, or local commiltee of a
political party that has $5,006 or more of agorcgate receipts and
disbursements for Federal election activity in a calendar vear. Tn-sddition
terthe-requirements-of parapraph-(bit - ofthis-section—aA State, district,
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of local committec of a political parly that is a political committee (see 11
CFR 100.5) must report all receipts and disbursements made for Federa]
clection activity if the aggregate amount of such receipts and
disbursements is S5.000 or more during the calendar vear. The disclosure
required by this paragraph must include receipts and disbursements of
Federal funds and of Levin funds used for Federal elcetion activity,
netwithstanding the-otherwise-ronFederal nuture-of the Levin-funds.

(n Reporting of payinentsforedoral election activity-allocated

allocation of expenses between Federal fumds and Levin funds, A

State, district, or local committes of a political party that makes a
payarent- dishursement for Federal election activity that is
allocated between Federal funds and Levin funds {sec 11 CFR
J00.33) must report for each such payiment disburscment:

(A) _Inthe first report of  calendar year disclosing an allocated

disburscment for Federal election activity, the coipmiltee.

must state the allocation percentages to be applied for

allocable Federa) eleclion activity pursuant to | 1 CFR.
300.33(b).
(B)  Ineach subsequent report in the ca lendar year itcrixing an

allocated disbursement for Fedcral election activity, 1he

comumitiee musi state the category of Federal election

aclivity {see 11 CFR 100.24(b}} for which each allocated

disbursement was rade, and must disclose the total
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that year to date tor cach such category.

{1 ___ Reporting ol allocation transfers. A committee that makes

(ili}

allocated disburscments for Federal clection activities in.

accordance with 11 CFR 300.33(d) shall report, each_transfer of

Levin funds frong its Levin secount, to its Federal aceount, and
each trangler from its Federal account and its Levin agcount into_an
ailocation account, for the purpose of making such disbursements.

In the report covening the peried in which cach transfer aceurred,

the commitiee must explain in @ memo entry the allgeated
disbursement to which the ransfer relates and the date on which

the transfer was made. If the transfer includes funds for the

allocable costs of more ihan ene catepory of Federal election
activity, the committee must itemize ihe transfer, showing the.

amounts designated for each category.

Reporting of allocated disbursements. For each disbursement

allocated between Federal funds and Levin funds, the committee
mustreport Fthe full name and address of cach person 1o whom the
peyment disbursement was made, the date of the paysont
disbursement, amount and purpose of the paysrent disbursemeni-
M&%ﬁ&ﬂ%ﬁ?&ﬁd—%}ﬂﬂ&ﬁﬂﬂ%eﬂuﬁe&ﬁﬁﬂ—ﬁ%ﬁﬁﬂg&
tsod-torthe-paymentas-providedin S 1 CER 041 Hb). If the

paysrent disbursement is for the altocable costs of more than one
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(3)

Filing,

()

category of Federal clection activity, the committee must itemize
the paymtent dighursement, showing the amounts designated for
cach Federal elechonastivity calevory, The committee must also
teport disclosc the total amaount paid disbursed from Federal funds
and Levin funds tor Federal election activity that calendar vear, 1o
date, for each category of Federal election activity.

(v)  ltemization. The disclosure required by paragraph (b)(2} of this
section must include, in addition to any other applicable reporting
requirement of this chapter, the itemized disclosure of receipts and
disbursements of $200 or more Lo or from anv person for Federal
election activiticsus-provided-in-par- 104,

Reporting of ether paymments disbursemgnts aliocated between Federa)

funds and non-Federal funds, other than Levin funds, A State, distoict, or

local committee of a political party that makes a pavrseat disbursement for
costs allocable between Federal and non-Federal funds, ather than the
costs of Federal election activity that is allocated between Federal funds

and Levin funds under 11 CFR 300,33, must comply with 11 CFR 10417,

Schedule. A State, district. or focal commitiee of a political party,_or an

association or similar group of candidates for State or local office or of

Individuals holding State or loca] office, that must file reports under

paragraph (b} of this section nmust comply with the manthly hling schedule

in 11 CFR 104.5(c)(3).
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{2} Elcetronie filing. Recens of Federal funds_for Federal efection actjvity

Federal funds [or Federal election activity that constitule expenditures

under 11 CFRI00.8, apply when determining whether a political

commitles must file reports in an clectronic format under 11 LFR 10415,
{dd} Recordkeeping. A State, district, or local commiltee of a political party,_or an

holding State or Jecal office, that must file reports under paragraph (b} of this section
must comply with the requirements of 11 CFR 10414,

§ 30,37 Prohibitions on fundraising for and donating to certain tax-exempt
organizations (2 L.5.C, 441i{d)).

{a) Prohibitions. A State, district, or local comniittee of a political party must not
solicit any funds for, or make or direct any donations to:

(1 Arn arganization that is desertbed in 26 U.S.C. 301(c) and exempt from
taxation under section 26 U.8.C. 501(a) and that makes cxpenditures or
disbursements in conncetion with an election for Federal office, meluding
expenditurcs or disbursements for Federal election activity;

{2 An organizatien that has submitted an appiication for tax-cxctnpt status
under
26 U5 501({c} and that makes expenditures or disbursements in
connection with an election for Federal office, including cxpenditures or

disbursements lor Federal election activity; or

{4) An orgamization described in 26 U.S.C. 527, execept-forapolitieal-party
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unless the organization is;_

{1) A political commitice under 11 CFR 100.5;.

(1} A State, district, or local committee of a political party;
(1) The autherized campaign commiittee ol a State or local candidate;

Or

{iv) A political committee under State law, that supports only Statc or

local candidates and that does not make expenditures or
disbursemenis 1n connection with_an election for Federal office,
activily.

{b) Application. This section also applies to:

(1) An olhicer or agent acting on behalf of a State, district, or local committee
ol a political party;

{2 An entily that 1s directly or indirectly cstablished, financed, maintained, or
controlled by a State, distriet, or local comrmitiee or a pelitical party or an
ofticer or agent acting on behalf of such an entity; or

i3 An entity that 1s dircetly or indirectly established, financed, maintained, or
controlled by an agent of a State, district, or local commitice of a political

party.

(c) Delennining whether an organization makes expenditures or disbursements in

connection with a Federal election, In determining whether a section 501{c} oruanization

makes cxpendilures or disbursements in conneetion with a liederal election as described

10 paragraphs {a}(1} and 2}, including expenditures and disbursements for Federal
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clection activily, a State, district, or local commitiee of a political or any other person

described in paragraph (b) may obtain and reby upon a certification from the greanization

that satislies the eriteria described in_paragraph {d) of this section. _[n determinin

whether section 527 organization is a State-registered political ¢

only State or local candidates and docs not make expenditures or dishursements in

conpection with an Federal election, as deserbed in paragra

including

8 State, district, or local

may obtaip and

rcly ification from the organization that satisfies the criterig described in

arauraph 15 section

(dy  Cetification from section 501{c} orvanivation. A Stale, district, or local

committee of a political or any other person described in paragraph (b) of this scetion
may rely upon a certification that meets all of the following criteria:

{11 1he certification states with specifict

the current clection cycle

and within the twe years preceding the current cycle, the organization has

net and docs not inlend to:

(i Establish, finance, maintain, support, or control a political

comimittee;
(i1} Make expenditures or disbursements for Federal election activity;

(i1} __Finance voter registratjon;

Finan

: guides, candidate questionnaires, or candidate

surveys that refer to one or more candidales for Federal offi

0y
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(¥} _Finance get-out-the-vote communications that refer to one or more

candidates for Federg| office;

(2} . The certification is signed and sworn to by an ofiicer ur other authorized

representative of the organization with knowledge the organization’s
activitics; and
(3) _he certification is accompanied by

(i,  The organivation’s Form 990 tax returns for the current election

cycle and the last two fiscal years preceding it and its application

for tax exempt status if the organization has already been granted

cxempt status under 501{c}; or

(i}  Theorganization's Form 990 tax return and its applicatjon for tax.

cxempl status once these documents are become gvailable if the.
exempt statws under
26 LL5.C. 301{c} that has not yet been granted or denjed,

{e) _ Certification from section 527 orpanization. A State, district, or local committee

ol a politica] or any other person described in paragraph (b) of this section_ may rely upon

a certification from a State-reyistered scetion 527 organization that meets all of the.

[ollowing criteria:
(1) The certificatinn states with specificity that, i currcnt glecion gygle
and withip the two_ycars preceding the current cycle, the organization has
not and does not intend to:

M)
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§ 300.50

441i(d)).

(1) Establish, finance, maintain, support, ot control a political

(i)  Make cxpenditures or disbursements for Federal clection activity;
(iiiy  Financc voter registration,
voter guides

Finan malres, or candidate

{¥) Finance get-out-the-vote communications that refer to one or more

candidates for Federal office.

_ The eertification is sigmed and swom to by an officer or other authorized.

representative of the State-registered scetion 527 grganization, ingludin

the treasurer, who has knowledge of the orgamization’s aclivilies.

s the orpanization’s IRS Forms §871

and 8872 lor the current election cvele and the last two Niscal years

Subpart C — Tax-exempt Organizations

Prohibited fundraising by national party committees (2 LS.,

Prohibitions on fundraistng and donations. A national commiitee of a political

(1}

party, including a national parby-congressional campaign commilttee, must not solicit any

funds for. or make or direct any donations to:

An organization that is described in 26 17.5.C. S01(c) and exempt from

taxation under section 26 UL.5.C. 301(a) and that makes expenditures or

A0
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(b)

disbursements in conncction with an election for Fedueral oifice, including
expenditures or disbursements for Federal election activity:

{2) An organization that has submitted an application for tax-exempt status
under
26 1150 501 {c) and that makes expenditures or disbursements in
connection with an election for Federal office, including expenditures or
disbursements for Federal election activity; or

{3) An organization described in 26 U.S.C. 527, exceptfor-apobticalparty

unless the organization is:

{1 A political commillee_under 11 CFR 104.5;
{1} A State, district, or local committee of a political party: or
(1)  The authonzed campaign committes of a State or local candidate:

Application. This scetion also applies to:

(1) An officer or agent acting on behalf of a national party committes,
including a national pastycongressional canipaien commiltee:

{2) An entity that 1s directly or indirectly established, financed. maintained or
controifed by a national party committee, including a national
PUFLYCONEressional campaign conmimittee, ot an officer or agent acting on
behalf of such an entity: or

{3) An entity that is directly or indircetly cstablished, financed, maintained, or

cantrirlled by an agent of a national, State, district, or local committee of a

political party, including a national parbycongressional gampaipn

comimnittee.
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{c) Determining whether an organization makes cxpenditures or disbursements in

connection with I'ederal elections. In determining whether an orpanization makes

gxpenditures or disbursements in conncetion with g Federal election as described in

congressional campalgn commitiee, or any othicr person deseribed in paragraph (b} may

obtain and rely upon a certification {rom the organizalion or commitlee that salis{ies the

critena described in paragraph {d} of this scetion.

{d) Cerification. A national committee of a pol

congressional campaign committee, or any person descnbed in paragraph (b) of this

seclion may rely upon a certification that mects all ol the following cnteria:
(13 . The certification stawes with specificity in the current election cyele,
and within the two years preceding the eurrent cvele, the organization has

not and does not intgnd Lo

{i). . Establish, {inance, maintain, support, or control a political
committes,

{ii) __ Make expenditures or disbursements for Federal clection activity;

. Tiinance voter registration,

{iv)  _Finance voter guides, candidate questipnnaires, or candidate
survevs that refer to gne or more candidates for Federal office; or
(v} Finance get-out-the-vole communications that refer to one or more

candidates for Federal office;
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(21 The certitication is signed and sworn to by an oflicer or other authonzed

representative of the organization with knowledge the orsanization’s

activities; and

(3 The certitication 15 accompanied by:

{1}

I he erganization’s Form 990 tax returns for the current election

¢yele and the last twao fiscal years precedin

for tax exempt status if the erganization has alregdy been granted

exempt status under 501{c); or

{ii] The orpanization’s Form 990 tax return and its application for tax

organization has submitted ; lication for determination of tux-

exempt status vnder

20 U.5.C. 501(c} that has not vet been granted or denied.

$ 300.51  Prohibited fundraising by State, district, or local party committees {2

U.8.C. 441i(d)).

{a) Prohibtions. A State, district, or local commitiee of a political party must not

solicit any funds for, or make or dircct any donatiens to;

{1} An organization that is deseribed in 26 U.S.C. 501(¢) and exempt from

taxation under scetion 26 11.5.C. 501 (a) and that makes expenditures or

dishursements in conncetion with an election for Federal office, including

cxpenditures or disbursements for Federal election activity,

i2) An organization that has submitted an application for tax-exenmpt status

under
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{b)

26 U.5.C, 51 i{c) and that makes cxpenditures or disbursemenis in
comnnection with an election for Iederal office, including expendilures or
disbursements for Federal election activity; or

(3)  An organization described in 26 U.S.C. 527, exceptforapoliveatparty

unless the organization is:

(i) A political committee under 11 CFR 100.5;

{i1) A State, distriet, or local committee of a political party;

{iv)  The authorized campaign commuitles of a State or local candidate:;
418

(v} A political cornmitiee under State law, that supports only state or
lacal candidates and that does not make cxpenditures or

disbursements in connection with an clection_for Federal office

inctuding expenditures or dishursements for Federal election
acuvity,

Applhication. This section also applies to:

(1) An officer or agent acting on behalf of a State, district, or local committce
ol'a political party;

{(2) An entity that 1s directly or indireetly established, financed, maintained or
controlled by a State, district, or local commitree or a political party or an
officer or agent acting on hehalf of such an entity; or

{3) An entity that is directly or indircctly established, financed, maintained, or
controllcd by an agent of a State, district, or local commitlee of a political

party.
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(<l Dctermmning whether an organmization makes expenditures or disbursements in

connection with a Federal election. _In determining whether a Section 501(c) oreanization

miakes expenditures of disbursements in connection with a Federal clegction as descgribed

in paragraphs (a)(1) and (2}, including expenditures and disbursements for Federal

election aclivity, a state, district, or logal commiltee of a political or any olher person

that satisfies the epteria described in paragraph (d) of this section, In determining.

whether Scetion 527 organization 1s g State-registered political committee that Supporls

connection with an Federal election, as described in paragraph {a)(3), including

expenditurcs and disbursements_for Federal election activity, a state, district, or local

commitice of a political or any other person described in paragraph (b) may obtain and

rely upon 3 certification from the orpanization that satisfics the criteria described in

paragraph (e} of this section.

(d) . Certification from Section 301{c) organization. _A state, district, or local

commitice of a political or any other person deseribed in paragraph {h) of this section

may rely upon a certification that meets all of the following criteria:

{1} The cerlification states with specificity that, in (he current election cycle

not and does not intend to:

{i} = Establish, finance, maintain, sppport, or control a political

commites,
(1) Make expenditures or dishursements_for Federal election 2CLIVILY;
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(2)

(1) Fipancc voter registration;

fivy _ Finance voter gnides, candidate guestionnaires, or candidate
surveys that refer to one or morn ' g for Federal office; or

=a-

(v} _ Finance get-out-the-vote communications that refer to onc o mote

candidates for Federal office;

The cerification is signed and swom to by ap officer or other authonzed

(3}

representative of the organization with knowledg

activities; and

The certilication is accormpanied by:

(1) The organization’s Form 940 tax returns for the cuitenl election

for tax exempt status if the orpanization has already been granted

exemnp status under S01(c); or

(i) _

The grgamization’s Form 990 tax return and its apniication for tax
gxempt status once these decuments are become available ifthe
organization has submitted an application for determination of tax-
cxempt status under

26 LL.5.C. 501 (c) that has not yet been granted or denig

Y Certification {rom Scetion 527 organization. A state, district, or local committce.

of a political or any other person described in par

a certification from a st I ' 27 organization th

following criteria:
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{1)_ The certification states with specilicity that, in the current election cyele,

and within wo years preceding the current eyele, the organization has
nol and does pat intend to;

(1] Establish, finance, maintain, support, or control a political

committec;
(1) Make cxpenditures or disbursenients for Federal clegtion activity:

L'inance voter repistration;

(v} _ Finance voter guides, candidate questionnaires, or candidate

surveys that refer to one or more candidates for Federa] office; or

&3] Finaneg pet-out-the-vote communications that refer to one or more

candidates for Federal office.

{2) The certification is signed and swom to by an officer or other gythorized

representative of the state-registered 527 organization, including the

{3} 1he certification 1s accompanied by the orgamzation’s [RS Forms 8871

and 8872 for the current election cyele and the last two fisgal vears
receding if.

§300.52 Fundraising by Federal candidates and Federal officeholders (2 U.S.C.
d41i(e)(13&(4)).

A Federal candidate, an individual holding Federal office, and an individual agent
acting on behalf of either may nake the following solicitations of funds on behalf of any

orgamization described in 26 11.S.C. 301(c) and exempt itom taxation under 26 U.8.C.
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301(a), or an organization that has submitted an application for detenmination of tax-
exempt status under 206 U.S.C. 50Lick

{a} General sohicitations. A Federal candidate, an individual holding Federal office.

funds. without regard to source or hmiation, if:

(1) The organization does not engayve in activities in connection with an

glection, including any activity deserbed in paragraph f this section;

=

(2) (n The organization conducts activities in connection with an

clection, bul the erzanization’s principal purpose is not o conduogt

¢cleciion activity or any activity described in paragraph {c) of thig

gection; and
(1) The solicitation is not to obtain funds for activities in conncetion
with an ¢lection or any activity described in paragraph (c) of this
scetion.

{b) Specific solicitations. A Federal candidate, an individual holding Federal office, or an

individual agent acting on behalf of cither, may make a solicitation explicitly to obtain

funds for any activity

aragraph {c) of this sectien or for an orgamization
whose pnncipal purpose is to conduct that activity, if:

{1} The solicitation is made only to individuals; and

(2] ‘T'he amount selicited from any individual does not execed $20,000 during

any calendar yvear.
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(o) Voter registratioq, voter identification, get-put-the-vote activily and generic

campaign activity. This scetion applies to only the following types of Federal clection

activily:
(1 Voter registration getivity, as deseribed in 11 CFR J00.24a)(2), during
the penod that begins on the date that is 120 days before the dale a

regularly scheduled Federal clection is held and ends on the date of the

clection; or
{2} The lollowing activities conducied in conncction with an ¢leetion in which

onc or more l'ederal candidates appear on the ballot (seg 1] CFR_
100.240a)(] }}, regardless of whether one or more State candidales also

appears on the hallot:

(1} Voter identification as descrbed in 11 CFR 100.24(a(4);

(i) ___Get-out-the-vote activity as described in 11 CFR 100, 24(a)(3); ur

(i1} _ Genenic campaign activity as defined in 13 CFR 100.25.

oftice, and an individual whe is an_agent acting on behall of gither, must not make any

solicitation on behalf of any organization described in 26 U.S.C. 501(c} and exempt from,

luxation under 26 U.S.C. 501(a), or an organization that has submitted an application for

determipation ol tax-exempl status under 26 ULS.C. S01(c} for any election activity other

than a Federal election activity as described in paragraph (¢) of this section.

{el . Safe Harbor. In delennining whether a 301{c) organization is one whese

prncipal purpose is to_ conduct the activities described in paragraph {c) of this section, a

individual bolding Federal office, or an individual cting on

Federal canch

30
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satisfies the following cnteria:

(1},  The certification states with specificity that the organization's principal.

purposc is not, and within the last two v

of this scction

{21 The certification is sighed and swom w by an efficer or other authorized
representative of the organization with knowledge the organization’s

activitics; and

(31 The ¢ertification is accompunied hy:

(i) . The organization's Form 990 tax returns for the last two lscal

years and its apphication for tax exemyt status if the organization
has already been granted exempt status under S01{c}:; or
(i} _ The organization's Fonn Y90 tax_retum and its application for tax

cxempt status 1f the organization once these documents are

available if the organization has submitted an application for
determination ol tax-gxempt status under 26 U8 C. § 301ig), that

has not been granted or denied.

Subpart D - Federal Candidates and Officeholders
§ 300.60 Scope (2 ULS.C. 441i(e}1}).
This subpart applies to:

{a) Federal candidates,
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th) Individuals holding Federat office {see 11 CFR 1(0.4);

{c) Avents of a Federal candrdate or individual holding Federal office, and

{d} Entitics that are directly or indirect]ly established, financed, maintained, or
controdled by, or acting on behalf of, voe or more Federal candidates or individuals
tolding Federal office.

E 30,6] Federal elections (2 UL.S.C. 441i(e)(1X A Y.

No person desenibed in 11 CER 300060 shall salicit, reeeive, direct, (ransfer, ef
spend, or disburse funds i connection with an election for Federal office. including
funds for any Federal election activity as defined in 11 CFR 100,24, unless the amounts
consist of Federal funds that are subject to the limitations. prohibitions, and reporting
requirements of the Act,

% 300.62 Non-Federal elections (2 ULS.C. 441i(e)(1)(B)).

No A person described in 11 CFR 300,60 shel may solicit, receive, dircet,
transier, oF spend, or disburse funds in connection with any non-Federal election—ualess-
the-amounisconsistof Federal-fumdsthatare subjectto-the limitations-and prohibiiens of
the-Act.- only in amounts and from sources that arc consistent with State law, and that do
not exceed the Act’s contribution limits or come from prohibited sources under the Act.
§ 300.63 Exception for State party candidates (2 1.5.C. 441i(e){2)).

Section 300.62 shall not apply to a liederal candidate or individual holding
Federal office wha is a candidate for State or local o[fice, if the solicitation, receipt or
spending ol funds is permitted under State law; and refers only to that State or local

candidate, to any other candidate for that same State or local office, or both, I an
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meividual is simultancously running {or hoth Federal and State or local office, Lthe
mndrvidual must raise, accept, and spend only Federal [unds for the Federal election.

§ 300.64 E.xemption for attending or speaking at fundraising events (2 11.5.C,
441i(e)(3}).

Notwithstanding the provisions of 11 CFR 100.24, 300161 and 300.62. a Federal
candidate or individual holding Federal office may attend, speak. or be a featured pucst at
a fundraising cvent for a State, district, or local committee of a political party, including a
fundraising cvent at which Levin tunds are raised, or at which non-Federal funds arc
raised. The sponsoring entity may advertise, announice, or otherwise publicize that the.

I'ederal candidate or I'ederal offigeholder will attend, speuk, or be a featured guest al the

gvent. The Federal candidate or individual holding Federal offige must not:

(4] . secrveon the host committee for a fundraising cyent:

(b}  Signa solicitation for the cvent;

() . Aguvely solicit funds at the event,
{d

(e} . Dircet contrbutions or donations {o others.
§ 300.65 Exceptions for certain tax-exempt organizations (2 1.5.C.
441i(e)(13&id)).

A Federal candidate, an individual holding Federal office, and an individual agent
acting on behalf ol ¢ither may make the following solicitations of funds on hehalf of any
orgamzation described in 26 U.8.C. 501 (¢) and exempt from taxation under 26 U.5.C.
501{a}, or an organization that has submitted an application for determination of tax-

cxemplt status onder 26 US.C. 301{(c)




1 (w) General solicitations, A Federal candidate, an individual holding Federa] office

2 oranindividual agent acting on behatf of either, may make a gencral solicittion of

3 funds, without regard o source ot limitation, ift

4 (1) The argamization does not engage in activilics in conngction with an

5 clection, including any activity described in paragraph this section;

f+ or

7 (27 (i} The organization conducts activitics in connection with an

8 election, but the organization’s principal purpose is ot to conduct

9 election activity or any activity described in paragraph {¢) of this
10 eclion; and
It {ii)  The solicitation is not t¢ obtain funds for activitics in connection
12 with an glection or any activity described in paragraph () of this
13 gection,

14 (I specifie solicntations. A Federal candidate, an individual holding Federal office,

15 oranindividual agent acting on behalf of cither, may make a solicitation explicitly 1o

16 obtain funds for any activity described in paragraph (c) of this scction or for an

17 organization whose principal purpose is to conduct that activity, ii*

18 (1) The solicitaticn is madc only to mdividuals; and
19 (2) The amount selicited lrom any individual does not exceed $20,000 during
20 any calendar year,

21 {g) Voter registration, voler identification, get-out-the-vote activity and generic

22 campagn aenvity. This seetion applies te only the {ollowing 1ypes of Federal clection
23 zchivipy
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(13 . Voter rewstration activity, as desctibed in 11 FR_100.24(a)2), during

the period that bevins on the date that 1s 120 davs before the datca
regulatly schedyled 1'ederal election is held and gnds on the date of the
glection; or

{23 The following activitics condueted in conneclion with ap election in which

onc or more Federal candidates sppear on the ballol (see 11 CI'R
M 24(a)(1}), regardless ol whether one or more State candidates also.
appears on the ballot;

(1) Moteridentification as desenibed 1y 11 CFR_100.24{a)4):

{1u1) Cet-out-the-vole activity as described in 11 CFER 100.24{a){3}; or

{iit) __Generi¢ campaign activity as defined in 11 CFR 100,25,

Ad}  Prohibited solicitations, A Federal candidate, an individual holding Federal

office, and an_individual who is an agent acting on behalf of ejther, must not make a
general or specific solicitation on behalf of any organization described in 26 U.5.C.
501{c} and excmpl from taxation under 26 1.8, _501(a), or an organizalion that has
submitted an application for determination of tax-exempt status under 26 US.C. 501¢c)
Tor any election activity other than a activity described in paragraph () of this seotion.
{e}  Safc Harbor, In determining whether a 50 atizalion 15 one whose
prinicipal purpose is to condugt the activitics deseribed in paragraph (¢} of this section, a
Federa) candidate, sn individual holding Federal office, or an individual agent acting on_

behall of either inay obtain and rely upon a_certification from the organization that

satishies the following crilena:
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{1)____ The certification sfates with specilicity that the organization

purposc is not, and within the Jast two years has not bgen, to conduet

clection activities, ingl

1ng election activitics descnbed in

of this section;

(2).___ The certification is signed and sworm to by an officer or other authorized

representative of the organization with knowledge the organization’s

activitics; and
{3} The certification is accompanied by

(1) The orgamzation’s Form 990 tax returns for the last two liscal

years and its application for tax exempt statug if ihe organization

has already been granted exempt status under 501(c); or

(ii} _ The organization’s Form_ 990 tax return and its applicalion for tax

exempt status if the organivzation onee these docurnents are
available if the organivation has sybmitted an application for
detenmination ol tax-exempt status under 26 ULS.C. § 501(¢), that
has not been granted or denied.

Subpart E — State and Local Candidates
§ 300.70 Scope (2 ULS.C. 441K(1)(T)).

This subpart applies to any candidate for State or local office, individual holding
Slale or local oftice, or an agent of any such candidate or individual, For cxampte, this

subpart applics to an individual holding Federal office who is a candidate for State or
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local oflice. This subpart does not apply to an association or similar group of candidates

for State or local office or ol individuals holding State or local office.

§ 307 Federal funds required for certain public communications (2 1.5.C.
441iCH(1)).

No ndividual deseribed in 11 CFR 300.70 shall spend any funds for a4 public
communication that refers 1o a clearly identified candidate for Federal office {regardless
of whether a candidate for State or local oflice is also menticned or identified), and that
promoles or supports any candidate for that Federal office, or attacks or opposes any
candidate for that Federal office (regardless of whether the communication expressly
advocales a vote for or against a candidate) unless the funds consist of Federal funds that
are subject to the Inmitations, prohubitions, and reporting requirements of the Act. See

definition of public communication at 11 CFR 10026

§ 300.72 Federal funds not required for certain communications (2 U.S.C.
441i(2)).

The requirements of section 11 CFR 300.71 shall not apply if the public
communicalton is in connection with an election for State or local officc, and refers 1o
onc or more candidates tor State or local office or to a State or local officcholder but does
nol promole, support, attack, or oppose any candidate for Federal officc-as defiped-at 4+

PART 9034 - ENTITLEMENTS

25, The authority citation for Part 9034 conlinues to read as follows:

Authonty: 26 US.C. 9034 and 903%b).
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26, Scction 90348 15 amended by adding mtroductory language to parazraph (a)
to rcad as follows:
§ 9034.8 Joint fundraising.
() General. Nothing in this section shall supersede 11 CFR part 300, which
prohibits any person from soliciting, receiving, directing, transferring, or spending any

non-lederal funds, or from trans{ermng Federal funds for Federal clection activitics,

* * ¥ * E
David. M. Mason o
Chairman
Federal Election Conunission
DATED:

BILLING CODE: G715-01-F




